Wind Telecomunicazioni S.p.A.

Comments on the “ERG-IRG Work Programme 2004”

* * *

Introduction

Wind Telecomunicazioni S.p.A. (“Wind”) welcomes the opportunity to offer its views on the “ERG-IRG Work Programme 2004”. 

As a general position, Wind considers that the items list presented in the document is very comprehensive and appropriately prioritised. However, following the document structure, we would like to put forward some comments and remarks. 

Prior to that, we take the opportunity to raise a horizontal issue, on which we would welcome some clarifications: the role of, and the interaction between, ERG and IRG, as well as the nature of their respective deliverables. More transparency on the overall issue of the working relationship between ERG and IRG would be highly appreciated. Also, it is not clear from the document whether the IRG deliverables (see, for example, those in relation to Broadband issues and fixed termination tariffs) would be subject to consultation. We would very much welcome a clarification on this point.

A) Implementation of the New Regulatory Framework

Commission’s Recommendation on relevant markets (ERG)

Deliverable:
Common ERG Position on the need for revision of the Recommendation on Relevant Product and Services Markets.

Deadline:
In time before the Commission concludes its investigation

In the light of the Commission’s timetable, and given that most NRAs would complete their market analyses by the third quarter of the current year, Wind would recommend that the planned Common Position be delivered as soon as possible (April 2004?).This would allow for ERG’s comments be taken into account in the revision of the Recommendation, which would possibly occur before June 2004.

Moreover, different interpretations of the New Regulatory Framework are emerging from the notification proposals submitted this far to the Commission by the NRAs. In our opinion, this constitutes strong evidence of the need to proceed with the revision of the Recommendation, at least in some important areas.

Remedies (ERG)

Deliverables:
a) Final version of ERG (03) 30: Joint ERG-Commission Document on Appropriate Remedies in the New Regulatory Framework

b) Reports to ERG addressing particular areas concerning remedies

Deadlines: 
a) Plenary in April 2004

b) Plenary in December 2004

As a general point, Wind emphasises the need of a harmonised approach to remedies across the EU. The joint ERG-CE document currently under consultation is certainly a welcome outcome. However, as to the legal form of the final document, we believe that its specific relevance calls for a Commission measure (be it a Recommendation or Guidelines), which should endorse the common approach agreed upon by the ERG . From a legal point of view, a Commission Recommendation would provide enhanced legal certainty and afford the relevant stakeholders with the essential degree of predictability. Further, it is our opinion that it will guarantee a more harmonised regulatory approach across Europe. In this respect, and in a long term perspective, it might prove appropriate to provide a legal basis for the remedies exercise at the Directives’ level, as it is the case for the Recommendation on relevant markets. This would allow for a firmer monitoring of the future application and enforcement of the New Regulatory Framework.

As to the second deliverable, Wind suggests emphasizing the different role of the report scheduled for December with respect to the main document. Although considering it fully appropriate to allocate time/resources in the second part of the year to discuss the issues raised by the application of the principles defined in the final document on remedies, it is our opinion that it should be made absolutely clear, to avoid undue misunderstandings, that the document to be released following the consultation is the final version and, therefore, immediately applicable by the NRAs.

B) Mobile Markets
No particular remarks.

C) Fixed Networks – Broadband issues

Broadband access (ERG and IRG, high priority)

ERG deliverable: 
a) Finalised Common ERG Position on bitstream access, based on the interim document ERG (03) 33

Deadline: 

Plenary in April 2004 (in parallel with the Remedies paper)

IRG deliverables: 
b) Report to IRG on the implementation of bitstream access

c) Report to IRG including an analysis of broadband markets situation in terms of penetration and competition

Deadline: 

Plenary in June 2004

Wind has already expressed its appreciation of the intended ERG activity on bitstream access issues. We therefore fully support the proposed programme on this subject. On points b) and c) (IRG), however, given the rapidly changing situations in the different Member States, we suggest to provide for a continuing monitoring activity for the next 12-18 months, resulting in quarterly upgrade reports.

Fixed Termination Tariffs (IRG)

Deliverable: 
IRG report on fixed termination pricing systems

Deadline: 
Plenary in September 2004

Under the New Regulatory Framework, any operator offering local access is likely to be declared as having SMP in its terminating network. This is such a radical departure from the old framework that, in our opinion, further indications by means of a Common ERG position would be useful. In this respect, the IRG report due for September 2004 could be considered as a preliminary step, with a view to achieving a further Common ERG statement on the subject, possibly within the current year.

D) Regulatory accounting

Cost accounting and accounting separation (ERG and IRG)

Deliverables:
a) Draft of a new Recommendation on CA & AS (ERG)

b) Review of the PIBs on AS (IRG)

Deadline: 
Plenary April 2004

Wind very much welcomes the activity on this subject, given the urgent need to modify the possibly outdated Recommendation 98/322/EC, which was issued under the old Regulatory Framework and at the very beginning of the telecommunications market liberalisation process. The deliverables scheduled for April 2004 are clearly relevant for the purpose of the remedies that can be imposed on SMP operators under the price control and cost accounting obligation.

* * *

Please note that we would be happy to expand on any of the points above. Any question regarding these comments may be addressed to:

Giovanni.Amendola@mail.wind.it

