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Response to the ERG Consultation Document

ERG-IRG Work Programme 2004

Tiscali S.p.A. – 19 January 2004
A. 
Introduction

Tiscali welcomes the opportunity to comment on the draft ERG-IRG Work Programme 2004. 

We are very satisfied with the envisaged Work Programme, and we broadly agree with the priorities as they are put forward.

The remainder of this Tiscali response covers: (i) suggested additions to the Work Programme, and (ii) some remarks on prioritisation.

B. 
Implementation of the New Regulatory Framework
Tiscali is of the opinion that the full implementation of the new regulatory framework is the key priority for 2004. This is of particular importance to us, as we look to such implementation to achieve the effective availability of bitstream access throughout the European Union (because, in spite of a legal basis under the old regulatory framework, and the passage new laws in 9 Member States, genuine bitstream access still does not exist in several Member States).

Effective availability is only a first step: as the ERG’s Interim Common Position on bitstream access (ERG (03) 33), and the Draft joint ERG/EC approach on appropriate remedies in the new regulatory framework (ERG (03) 30) highlight, and Tiscali has emphasised on numerous occasions, there is a clear need for regulatory obligations to be imposed to make bitstream access available under terms and conditions that make it effectively usable by OLOs/ISPs. 

Tiscali has pleaded in particular for the imposition of access obligations, attention by NRAs also to the facilities that are associated with such access, the need for a reference offer which can be modified by the NRA, non-discrimination and accompanying obligations, and the need for ex-ante regulatory intervention on quality of service and migration. For further details, please refer to our response to the ERG’s public call for input on bitstream access and to our response to the ERG’s consultation on regulatory remedies.

In the section on Remedies, the draft ERG-IRG Work Programme includes a bullet point: “Development of criteria for the suitability of the application of ex-ante vs. ex-post remedies, particularly in the context of emerging markets”. Tiscali would, in this context, like to express its concern that this could justify an initially passive approach by NRAs on markets for which dominant operators are claiming that they are “emerging markets”, but where a dominant position on another market is being leveraged.

Pro-active, ex ante, regulation is needed now, and not after TV over ADSL and VDSL-based service have been launched commercially, in order to ensure that incumbents do not repeat the ADSL experience of the past few years. The ADSL history in many EU Member States is that incumbent operators have launched retail services, in most cases without regulatory parameters being set, some months or years later the incumbents voluntarily launched “commercial” wholesale/resale services, and only several years later (at best), usually as a result of regulatory intervention, they made available bitstream services.

C. 
Fixed Networks – Broadband Issues
Tiscali welcomes the emphasis that the draft ERG-IRG Work Programme puts on broadband issues, and in particular on bitstream access.

Here, we have a simple request, related to migration. 

Migration (from retail services and unregulated resale/wholesale offerings to bitstream, between various types of bitstream, from leased lines to bitstream, from bitstream to LLU, from LLU to alternative infrastructures, etc.) is of such fundamental importance in the current stage of broadband access market development, and is so essential to enable new entrants to ‘climb the investment ladder’, that it deserves to be an action item in its own right in the ERG-IRG Work Programme 2004, or at least should be explicitly mentioned in the first part of Section C, which deals with broadband access. 

Migration should not only be technically possible, but the ERG-IRG should also jointly study the technical and economic modalities and related terms and conditions. Tiscali has long advocated that only a reference offer, and the application of cost-orientation, will enable migration conditions to become satisfactory. In the absence of acceptable migration conditions, a great part of the existing customer base will have to be left in the legacy offerings, which in some cases are characterised by margin squeeze situations.

More generally, and whilst we strongly welcome both the ERG Interim Common Position on bitsream and the draft ERG/EC Remedies paper, Tiscali remains concerned about the qualification of retail/resale/wholesale/bitstream offerings, including in European Commission, CoCom and ERG-IRG documents. 

We believe that the ERG-IRG could usefully strengthen its internal exchanges, and consultation processes with industry players, in order to establish full consensus on the exact nature, i.e. retail or wholesale, resale or bitstream, of particular existing xDSL products which are today being provided by SMP operators to OLOs/ISPs. 

Tiscali, as a purchaser of such services, is prepared to play an active role in any consensus-building exercise in this area. Tiscali also keeps itself available to the ERG-IRG to respond to queries on other topics.
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About Tiscali

Tiscali is a licensed telecommunications network operator and Internet Service Provider active in 11 EU Member States, with further activities in EEA and in Accession Countries, and also elsewhere. 

Tiscali provides xDSL-based services to residential and business customers by making use of unregulated wholesale/resale where it is unavoidable, by using ATM and/or IP bitstream access where it is available on acceptable terms, and currently uses local loop unbundling in Denmark and in The Netherlands. The group is planing to migrate from wholesale/resale DSL access and from bitstream access to local loop unbundling in selected areas in some Member States (including France, Italy, and Spain) during the course of the year 2004. Furthermore,Tiscali provides experimental services via a combination of WiFi and satellite in France, and is engaged in trials for the provision powerline-based Internet access in some Member States.
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