[image: image1.png])

a

france telecom





International Public Affairs Directorate

January 2004

France Telecom’s remarks on the European Regulators Group's public consultation on its 2004 work programme

France Telecom welcomes the opportunity given to the market players to comment on the ERG’s 2004 work programme because it gives the possibility to maintain a productive dialogue between all players regarding the major stakes.

This paper sums up France Telecom's main remarks on some topics proposed by the ERG.

France Telecom’s preliminary remarks

There is some overlapping between ERG and IRG so France Telecom would like some clarification about the allocation of the work between the two entities.

For some issues, the ERG would clearly benefit from the experience of the IRG (i.e. mobile and fixed call termination, leased lines, …) but for others needing an increased coordination or an exchange of ideas between regulators (for instance market definition and market analysis), it is clearly the task of the ERG and not of the IRG. Some topics (rather “old” topics) should be left to the IRG as for instance the proposed consumer issues. The ERG should concentrate on new issues related to the new regulatory framework such as spamming.

France Telecom regrets that the ERG does not foresee to provide an a posteriori analysis assessing the efficiency of regulation applied so far and the justification to maintain past regulatory measures. This issue should be included in topic A. Indeed, that kind of work would be consistent with a principle written in the Explanatory Memorandum of the Recommendation on the relevant markets: “a principle underlying the new regulatory framework is that ex ante regulation should be rolled back when it is no longer needed”. The “Strategic Review of UK telecommunications sector” announced by Ofcom constitutes an example of the application of this principle.

Besides, the 2004 work programme is limited to list the various methods existing in the different Member States. This analysis should be followed up by a costs/benefits analysis of each method and should be ended by common guidelines in order to ensure a real harmonisation across the European single market and to guarantee legal certainty for market players.

Report on special topics in market definition

The ERG looks to the possibility to have “an effective segmentation of one specific market into two or more new markets”. That may create artificially narrow markets with increased and detailed regulation. On the contrary, France Telecom thinks that convergence of services will lead to an increasing substitutability between services and thus to wider markets than those defined in the European Commission Recommendation. However, if the definition of the relevant markets needs to be reviewed, the correct way to do it is to use the hypothetical monopolist test. Doing that, it would be more than likely that the “shared access” market and “bitstream access” market represent one single market.

France Telecom agrees on the need to respect the three criteria but reminds that unfortunately the approach developed in the ERG/EC consultation document on the appropriate remedies is not based on them.

Common position on the concept of significant market power (SMP).

France Telecom has serious concerns about this issue because the new regulatory framework already aligns the SMP concept on dominance notion of competition law (Article 14.2 of the Framework Directive
) and as said in the Guidelines at point 24 “SMP will be assessed using the same methodologies as under competition law”. Those methodologies already exist so France Telecom does not understand the reasons to define differently this concept of SMP as it is based on a well-defined notion (see Community case law).

France Telecom considers that National Regulatory Authorities have to work in a very close collaboration with National Competition Authorities when considering significant market power (as foreseen by Article 16.1 of the Framework Directive) but not to define a new concept which would lead to confusion and uncertainty.

Remedies

- What is aimed at is not clear enough, particularly the point regarding a “legal and economic analysis of the application of remedies to different operators in the same relevant market”. Given that market analysis are under way and that it has been very often discussed the basis of the new regulatory framework, the real objectives of this issue have to be explained.

- There is no problem regarding the application of Article 5.1 of the Access Directive which applies on all operators, being SMP or not. Again, the issue with this point is not clear.

- The criteria “for the suitability of the application of ex ante versus ex post remedies” are perfectly defined in the Recommendation on the relevant markets so they are not questionable.

Next Generation Networks/Internet (VoIP)

It is not correct to make a too strict link between the deployment of NGN and VoIP because VoIP has been developing before the implementation of NGN.

Moreover, NGN will represent the base for new convergent services, enabling increasing interactivity and personalization of services. They will shape a very new electronic communications landscape. In particular, the deployment of NGN involves high new investments and a too premature regulation on them would be a rash decision because of the risk to hamper and discourage investment. It would be important that this consideration would be present at the ERG’s mind.

Actually the incumbent operators may be in an unfavourable situation in comparison with new entrants who can install “greenfield” networks. Indeed, the incumbents have to renew their networks and at the same time have to manage and to maintain the previous circuit-switched networks which implies higher costs.

Thus, it seems premature to work on regulation for these new networks. Regarding emerging markets, France Telecom considers according to the new regulatory framework that those markets have not to be regulated ex ante. It is recalled in the Guidelines on market analysis at point 32: “As far as emerging markets are concerned, recital 27 of the Framework Directive notes that emerging markets, where de facto the market leaser is likely to have a substantial market share, should not be subject to inappropriate ex ante regulation. This is because premature imposition of ex ante regulation may unduly influence the competitive conditions taking shape within a new and emerging market.”. 

The notion of non replicable assets requires also some clarification.

� “An undertaking shall be deemed to have significant market power if, either individually or jointly with others, it enjoys a position equivalent to dominance, that is to say a position of economic strength affording it the power to behave to an appreciable extent independently of competitors, customers and ultimately consumers”.





