Consultation on ERG/IRG 2004 Work Programme - Comments by BT Group plc
Introduction

In their draft work programme for 2004 the ERG/IRG have identified an extensive list of issues for analysis and consultation.   BT looks forward to making specific contributions to these consultations which cover the majority of regulatory issues in telecommunications.  We limit our comments here to some generic observations on the approach to, and prioritisation of, the draft work programme, and some of the horizontal issues arising.  A key point throughout is the need for the work programme to be carried out in a manner which fully reflects the objectives of the Framework Directive.

BT is concerned about the material delays in implementation and welcomes the ERG taking this as their focus.  BT also emphasises  the need for consistent application  particularly with regard to remedies.

Horizontal Issues

Cooperation between ERG, IRG and Commission

Effective execution of the work Programme depends on effective cooperation between all parties.  Industry has consistently emphasised the importance of transparency and welcomes the use of public consultations in the process.  The proposal for a combined ERG/IRG work programme is a positive indication of closer inter-working in a manner which should also involve the Commission.

De-Regulation

The long list of topics and deliverables in the draft work programme  has considerable implications for regulatory intervention   Attention also needs to be given to assessing the cost/impact of intervention, as well as how to achieve the migration away from regulation and towards competition law where justified by competitive conditions. 

Consistency

One of the key roles of the ERG/IRG is in ensuring a consistent and proportionate application of remedies.  BT has made detailed comments in the specific consultation on remedies but it must be stressed that the principles should underlie many of the other items on the work programme.

Incentives for Investment and Innovation

The work programme needs to build in an analysis of conditions for encouraging investment and innovation.  Not enough attention is currently given to achieving the level of investment which must be sustained in the interest of Europe’s global competitiveness.

TOPICS and DELIVERABLES 

Key priorities

A.  Implementation of the New Framework

The delays in implementing the new Framework in many countries highlight the need for the ERG/IRG to ensure speedy, effective and consistent application of the market review process and the application of the resulting regulatory obligations.   This will be further tested once new Member States join the EU in 2004.

The work programme should pay special attention to implementation in the new Member States.  In several of these countries the national laws transposing the EU 1998 package have failed to meet European liberalisation requirements, including: measures which will enable market entry and entitle service providers to take advantage of sufficiently unbundled services at cost oriented prices; Local Loop Unbundling and CPS; cost-oriented voice telephony and leased line retail tariffs; cost accounting and accounting separation.
Special Topics:  The proposed ERG and IRG work packages need to take full account of the geographic dimension when assessing competition.  The Framework Directive enables NRAs to do this but there is at present little evidence of a systematic and consistent approach across Member States.

The ERG/IRG should undertake a detailed study on the extent to which national rules applying the EU telecoms rules have the effect of reducing the effectiveness of EU rights.  In particular, the extent to which national appeal processes, delays in dealing with cases, and stays while appeals are being heard may prevent the proper application of the EU rules.   
C.  Fixed Networks - Broadband Issues

BT has made specific comments in the consultation on bitstream.   The IRG report should compare the regulatory obligations placed on different market players across the EU, and should note carefully the effect on broadband of competing network infrastructures where these exist. 

Transnational markets  – BT would welcome greater clarity on  what is envisaged in this particular case as well as the timeframes for any review.  It is clear that many markets do not follow national boundaries – both sub-national markets as well as global markets , such as global telecommunications services (GTS) as recognised over long period of time by the Commission.  

VOIP –  great care needs to be taken in applying economic regulation on nascent technology.   

BT strongly endorses the need for comprehensive and thorough economic analysis concerning the application of remedies, treatment of emerging markets etc   This should be the basis for any NRA decisions.

D  Regulatory Accounting

Cost Accounting and Accounting Separation

Effective cost accounting and accounting separation, including transparency of cost information at the wholesale level, underpin a number of the rights accorded by the Directives and should be a key priority area for the ERG/IRG.   

The current divergent application of rules in these areas, and in particular the lack of publication of wholesale cost and accounting information in most Member States, renders almost worthless protections against discrimination or excessive or predatory pricing which may materially damage the ability of operators to compete in certain key markets.

E  Consumer issues

USO designation and costing methodology

To prevent competitive distortions, the ERG should seek a coordinated approach whereby costs and benefits should be calculated on a consistent basis, and USO providers should not be unduly advantaged or disadvantaged compared to their peers in other Member States as a result of differences in funding mechanisms.
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