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Consultation on priority areas for the initial work programme of the European Regulators Group for electronic communications networks and services (ERG)

Introduction

At its inaugural meeting on 25 October in Brussels, the ERG called for contributions from interested parties on their priorities for areas where there is a need of harmonisation of regulatory measures taken by national regulatory authorities in the Member States. Please find Vodafone’s contribution below.

1. Benchmarking

Vodafone suggests that the ERG discusses a common approach on the use of benchmarking in particular to prevent ‘escalation of intervention’ which often occurs as a result of peer pressure and benchmarking between NRAs. To some extent the Article 7 procedure is intended to introduce the Commission as a safeguard, but recognition of this danger by NRAs – and a collective determination to avoid it – is also very important.

Vodafone regards benchmarking as a valuable analytical tool but we strongly oppose regulatory intervention, in particular the determination of cost and price levels solely on the basis of benchmarking. When regulatory intervention is deemed necessary a more sophisticated analysis is necessary to test the indications obtained through the comparative analysis. For example, cost levels can differ substantially between operators and this can only be revealed by a proper analysis.

Benchmarking is often used when a decision is deemed necessary at short notice or because the necessary analytical tools are not available. Given the principles underlying the new regulatory framework intervention on such a basis is not warranted. Common guidelines on the use of benchmarking could mitigate this.

2. Interoperability

The SMP definition that now forms part of the new regulatory framework establishes a horizontal and analytically sound threshold for intervention and allows for an acceptable degree of regulatory certainty. The legal regime for ‘interoperability’ under the new regulatory framework is not tied to SMP and therefore operators have fewer guarantees it will be applied in a correct and proportionate manner. Because no definition ‘interoperability’ exists NRAs have a great deal of latitude in applying ‘interoperability’ requirements. In particular, ‘network access’ can easily be confused with ‘interoperability’. Therefore, legal possibilities exist to mandate access requirements which would be inappropriate using the SMP threshold. 

Vodafone would like to suggest that the ERG agrees on a common definition of ‘interoperability’ avoiding a broad interpretation which would risk intervention in conflict with the pro-competitive objectives of the new regulatory framework. 

3. Proportionality of Remedies

The new regulatory framework requires that any remedy has to be proportionate. We consider this to be a crucial requirement that should prevent unwarranted regulation. How NRAs are going to apply this requirement, however, is unclear. No (common) definition or methodology is available which risks NRAs applying the requirement in divergent ways or, worse, disregarding it almost completely. Any test of proportionality should at least include an assessment of the long term impact and welfare impact of intervention. Therefore, Vodafone believes that the ERG should discuss a common methodology of how proportionality should be measured and applied.

4. Coordination

Vodafone would welcome coordination of NRAs activities in the setting up of common minimum rules for transparency and consultation procedures. We believe that, taking into account the enhanced powers of NRAs, the need for transparency and consultation procedures is as strong as ever. Best practice of the most advanced NRAs could be used to enhance the transparency and consultation rules of other NRAs.

The ERG could also try to set up rules on how comments by other NRAs and by the Commission should be forwarded to the NRA that has published and sent the draft decision on the basis of Article 7 of the Framework directive. For example a rule that requires the publication of such comments should be very welcome.
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