


CONTRIBUTION TO THE WORKING PROGRAMME

AND ABOUT THE OPERATION OF THE ERG

1.- Prior considerations

Unlike its predecessor, the new European regulatory framework is no longer founded on inflexible and deterministic regulations based merely on observing market shares. Nor does it have the objective of creating competitive conditions sufficiently unbalanced/asymmetric in order to make room for the survival of competitors, including those operators whose business plans were not as solid as would have been desirable.

Therefore, this new approach requires a change of perspective in which instead of more or less intensely regulating based on the losses and gains of market share, regulatory measures are implemented as a result of finding enduring market failures.

Agreeing that this implies a major change for everyone, we should not overlook the effect of inertia. This inertia was greater as the markets became more over-regulated.  It could find its best culture medium in the ambiguity of some precepts of the Directives by virtue of which the agendas and objectives of the new Community framework have been defined.

For this reason, Telefónica would like to focus its initial contribution to the European Regulators Group on these two currently essential aspects: inertia and ambiguity. We would like to propose the support of three lines of action against both effects: clear establishment of an active deregulatory agenda, transparency and dialogue, including international co-ordination.

It goes without saying that Telefónica offers its co-operation to the ERG, convinced that this co-operation would result in added value for both parties.  Telefónica also wishes to express its hopes that the ERG’s work might lead to the objective set: a single electronic communications networks and service market in Europe that is healthy, strong, growing, innovative and one that contributes to GDP and to employment, based on free competition between companies for the benefit of consumers, companies, investors and European Society in its entirety. 

If it is properly implemented, Telefónica expresses its firm support for the new framework as a means of achieving the previously stated objectives.  As the market situation is currently demonstrating, the existing framework had already proven to be a deterrent to investment on the part of major industrial groups, limiting growth and protecting weak business approaches. 

2.- Inertia of the ‘98 regulatory framework

The current regulatory model has taken on a degree of inertia that may make it difficult to institute change unless it occurs based on a clear, predictable agenda, communicated to the market sufficiently in advance and agreed upon at the ERG level. All of this should occur within the framework that the new Directives establish. 

In this respect, the ERG should always take into consideration the philosophy and principles established in the recently approved Directives.  For example, the need to head towards a model of deregulation and limiting the later to only those aspects that really require it, in a proportional way, provided the rules of competition are unable to resolve the specific problem detected.  Likewise, in its actions, it should seek to promote investment in general, and in infrastructures in particular, as well as innovation.

So Telefónica would like to direct its initial remarks to the need for implementing an active and co-ordinated deregulatory agenda throughout the EU in order to dispel any doubts about the effectiveness of changing the regulatory model in practice.

This agenda should be understood not only in terms of a timetable, which is obviously necessary, but also in terms of priorities, objectives and action criteria.

The ERG should take advantage of this moment to launch an unambiguous message about its desire to limit market intervention and its commitment to this objective. In Telefónica’s opinion, this should become ERG’s number 1 objective and the first work to be carried out.

Abolition of retail pricing regulation should be at the top of its agenda. The ERG should analyse methods of anticipating non-regulation of retail prices even before the new regulatory framework takes effect.  Barring exceptions, it can be done using the legal basis of the current Community regulatory framework.  Specifically, it can and should occur within the area of new services and, especially, those that involve Broadband. 

Then, with a clear agenda, there is a second priority to reduce the risks of improper implementation.  The ambiguity/flexibility with which Community regulations have been drafted requires a major international co-ordination effort.  In this respect, without claiming to be exhaustive, we wish to point out three outstanding examples in which the ERG’s contribution can be quite significant:

1.- 
The interrelationship and balance between the objectives of the competition policy and those of the industrial policy, e.g., the sustainable growth and development of electronic communications markets. 

2.- 
In line with the Council conclusions dated 5th and 6th December 2002, moving up the implementation of the new regulatory framework in such a way that it helps to revitalise the electronic communications sector, with special emphasis on promoting investment and innovation.

3.- 
Implement the regulatory framework in such a way so that it recognises the needs imposed by the transformation/consolidation of the sector, including the trading of assets such as the radio spectrum and infrastructure sharing amongst licensed operators.

With regard to the first of these points, Telefónica would like to emphasise what is currently obvious: that there is no competition policy that is valid if its short-term decisions destroy market value and, consequently, compromise the development of competitive markets in the long term. The most obvious proof is the current crisis in the sector, and, in particular, the policies instituted in some emerging markets such as broadband or 3G in certain countries.

Harmonisation should take place more intensively in those topics in which the most outstanding departure differences exist and which, amongst other documents, stand out in the annual implementation Report.

In this respect, in the first stage of ERG’s operation, and in order to achieve the desired goal of regulatory harmonisation, it would be advisable to give priority to identifying those individual regulatory measures already in place that especially diverge from the European average, e.g. capacity-based interconnection, ADSL retail price regulation, etc. wherever they may exist.

In order to measure progress in this area, it would be advisable to come up with a system of benchmarking for detecting the best practices in Europe.  By best practices, we are referring to those that achieve the best results with minimum intervention. 

More specifically, much can be done to make harmonisation happen in Europe. The ERG’s contribution to this particular objective can be significant at different stages: at the transposition, “fine-tuned” market definitions, market analysis and implementation of remedies.

Market definitions

The ERG will have to make efforts to see to it that the NRAs in all Member States define, at the national level, those markets listed in the Recommendation of Relevant Markets based on harmonised implementation criteria.

In this respect, further work should be done in order to ensure that a harmonised set of rules for the geographic segmentation of the relevant markets takes place in practice, in accordance with the Guidelines.

Market analysis

According to the European Commission, It would be necessary for the ERG to establish a common method for market analysis, as part of the guidelines set in the Directives, harmonising their interpretation and considering the indicators that must be taken into consideration for analysing the degree of competition in each of the relevant markets.  This also involves harmonisation in the interpretation of less developed criteria in the Directives, such as “countervailing buying power”.

In this respect, Telefónica considers the co-operation between the NRAs and National Competition Authorities especially important for the purpose of analysing markets and determining operators with SMP.  While this co-operation at the level of the individual Member States and its harmonisation is important, it should not be any less important at the ERG level.

Implementation of remedies

Beyond co-operation, which is assumed with the European Commission in the drafting of the aforementioned Directives regarding the imposition of remedies, the ERG should see to it that the implementation of these measures does not cause any distortions on the European market, by discriminating against those operators present in a national market that is very regulated as opposed to other operators present in markets that are less regulated.

The above-mentioned regarding National Competition Authorities in the previous paragraph also applies in this paragraph.

Likewise, when harmonised agreements and action criteria are developed, it is important that the regulators at ERG bear in mind the need for heading towards a model of deregulation and for limiting the latter to those aspects that really require it.  This should occur in a proportional way, provided the rules of competition are not able to resolve the specific problem detected. Likewise, in its actions, with regard to the adoption of any new regulatory measure, it should seek to promote investment in general, and infrastructures in particular, such as innovation, by establishing an in-depth study of the cost/benefit balance, in a future-oriented way.

3.- Transparency and dialogue

Given the priorities that have been described for the programme and since the ERG has an advisory role to the European Commission, Telefónica wishes to draw attention to the fact that it is essential that a continuous and systematic dialogue between the ERG and the European industry be maintained.  This increases the quality of the decision-making process on the part of market players as well as the ERG.

Not only is it essential that the industry be well informed about ERG documents and meetings, it is also essential for the ERG that the industry be able to give its point of view as the main players in conducting business.  Therefore, Telefónica is proposing that at least a minimum set of operating standards be put into practice for the ERG as well as for the working groups that comprise it:

Aimed at guaranteeing a sufficient level of transparency:

1.- Publication of the meeting agendas and documents (unclassified versions)

2.- Publication of the proceedings of the meetings 

3.- Participation by the industry in meetings, at least to the same extent and with the same safeguards as in the Communications Committee

Aimed at reaching a sufficient level of dialogue:

1.- Convening of hearings/workshops for topics of special relevance

Moreover, the ERG may significantly contribute to providing transparent information on how regulatory decisions are taken across Europe, their reasons and their consequences.

In this respect, it would be useful to make the situation for each national market available to the public (for example, via a web page or periodic publication, etc.), establishing updated comparative tables indicating the measures adopted in each relevant market in the various Member States. 

4.- Handling of confidential information

One aspect of maximum concern for Telefónica involves the confidentiality of information and its safeguarding in all the interchange processes.  It is obvious that the regulator has confidential information at its disposal obtained in the course of dossiers and investigations opened by the latter.  Obviously, this information has been justifiably obtained for a specific purpose and can, under no circumstances, be considered as interchangeable information within the scope of ERG unless the operator has given its consent.

Logically, what is worrisome is the possibility that this information is unduly leaked from the moment the information is no longer under the control and responsibility of the regulatory body that obtained it.

Therefore, no confidential information about any operators obtained in the course of investigations and/or national dossiers should be exchanged within the ERG if (1) the operator is not informed or (2) it has not given its consent.  The same applies to any information that the European Commission might have in its possession and may have obtained in the course of other investigations.

Madrid/Brussels, 23rd December 2002
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