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Submission for the ERG Work Programme 2003

Orange SA

A.
Introduction

1. This paper is submitted on behalf of the Orange Group in response to the ERG’s call for contributions regarding priorities for its Work Programme for 2003. 

2. The Orange Group comprises member companies in nine EU Member States: Austria, Belgium, Denmark, France, Italy, Luxembourg, the Netherlands, Portugal, and the UK.  We have made significant investments in the future of the mobile industry and hold 3G licences in all of these countries, as well as 2G licences in all except Luxembourg.  In addition, we are present in the Swiss market as a 2G and 3G licence holder and also have member companies in three of the candidate countries: Poland, Slovakia and Romania.  We are therefore particularly well positioned to contribute to the ERG’s Work Programme. 

3. As a major pan-European operator, we are acutely aware of the need for a consistent approach to the application of the EC regulatory framework and are particularly aware of the risks of fragmentation of the single market.  We therefore welcome efforts to put in place new mechanisms – under the new Framework Directive and through the creation of the ERG - with a view to addressing these issues more effectively.  

4. It is crucial that the Commission should be fully involved in the ERG - as the representative of the interests of the Community as a whole - and we hope the new Group will provide an effective forum to advise and assist the Commission in consolidating the internal market.  

5. In this context, we recall that the proposal to establish the ERG arose as a result of the negotiation of Article 7 of the Framework Directive during the 1999 Review.  Despite the concerns expressed by industry at the time, in this respect, the Commission’s powers under the Article 7 are now more limited than initially envisaged under the original legislative proposal.   However, in order to redress the balance, Member States agreed to the creation of the ERG, with a view to ensuring the Commission’s full involvement in harmonising and co-ordinating the work of NRAs.   

6. Orange believes the Commission’s involvement is necessary in order to secure a single market for electronic communications.  It is therefore important that the ERG becomes an effective mechanism for both the Commission and NRAs to bring about greater regulatory harmonisation throughout the EU. 
7. In addition to providing a forum to assist the Commission, the ERG should also provide an interface to facilitate the exchange of information between national regulatory authorities and the Commission, with a view to contributing to the consistent application of EC rules.   In this context, it will clearly be important to ensure that regulators benefit from experiences and best practises in other EU jurisdictions.  This will be increasingly relevant as we move towards the accession of ten new Member States on 1 May 2004.   

8. Orange would also like to highlight the importance of ensuring that the work of the ERG fully reflects the realities and needs of the market.  The ERG’s relevance and effectiveness will be undermined if industry is blocked from inputting to the Group’s work.  We therefore encourage the ERG to actively consult with industry and to promote the transparency of the Group’s proceedings. 

9. We submit that the ERG should adopt practices similar to those required of NRAs under Article 6 Framework Directive.  Thus, interested parties should be given the opportunity to comment on draft agreements, positions or working documents, within a reasonable period.  The consultation procedures should be published and the results of consultations made publicly available through a single information point, except in the case of confidential information in accordance with EC and national laws on business confidentiality.  In this context, we welcome the consultation on the ERG’s Work Programme for 2003.

10. Finally, we would like to underline the need for a firm commitment from the Member States to ensuring the success and effectiveness of the ERG.   It appears there have been some misgivings about the creation of the new Group, on the grounds that its functions could be served to some extent by the existing IRG.  

11. Orange commends the work done by the IRG since its creation in 1997.   However, the IRG is based on unofficial and voluntary co-operation.  It does not consult with industry and its activities have not been transparent.  We believe there is a need to go further, by establishing the ERG as a formal body comprising senior representatives of both the Member States (e.g. heads of NRAs) and the Commission, with a view to promoting more effective co-operation.  

12. We understand some of the Member States are arguing to maintain the IRG alongside the ERG.  Whilst we recognise there may be a need for a transition period, during which the two Groups co-exist, we believe that ultimately, the ERG should succeed the IRG and take over its work.  The existing IRG working groups should therefore be brought within the ERG, subject to any reorganisation required to reflect the work programme for 2003.

13. We do not accept the argument advanced by some that NRAs do not wish to throw away a useful IRG.  The experience gained through the IRG should be passed on to the ERG but we consider the co-existence of the two Groups would be unhelpful.  We believe it will result in bureaucratic inefficiencies and confusion because the ERG’s role of providing a platform for co-operation between NRAs would be duplicated in the IRG. 

14. We cannot accept any proposal that the NRA co-ordination function should remain the IRG’s exclusive competence, whilst the ERG focuses on advising the Commission and providing an interface between the Commission and NRAs.  We believe there is a need for the Commission to be actively involved in the co-ordination and sharing of best practises between national regulatory authorities.  
15. Given that the Commission is not a member of the IRG, proposals to retain the IRG could, unfortunately, be construed as an attempt to exclude the Commission and undermine the work of the ERG.  We hope that clarifications can be provided to reassure interested parties that this is not the case.
B.  Suggestions for the ERG Work Programme

Implementation of the new framework

16. The implementation of the new framework will clearly remain a major priority for NRAs during 2003.  The ERG should aim to facilitate harmonised and timely implementation of the Directives, by identifying best practices and approaches to transposition.

17. Orange believes it is crucial that all Member States fully transpose the new Directives on time.  Failure to implement and conduct their market analyses will lead to continued regulatory fragmentation across the EU and is likely to result in a small number of NRAs continuing to take the lead on EU regulatory policy.  Market analyses must be based on transparent criteria and a harmonised approach across the EU.

Implementation of Article 7 Framework Directive

· Remedies
18. Article 7 of the Framework Directive requires NRAs to seek to agree on the types of instruments and remedies best suited to address particular types of situations in the market place. Orange believes these issues should be addressed within the ERG, with a view to developing a consistent approach to the use of remedies, based on a Recommendation (or Guidelines) to be put forward by the Commission.

19. Orange does not believe there is any justification for the imposition of ex-ante obligations in respect of mobile services, in particular because there is no evidence of the insufficiency of competition rules to address problems in this market.  However, any obligations that are nevertheless imposed must be put in place with proper regard to the position of the operator concerned, be clearly justifiable and in accordance with the requirement of “proportionality”.  

20. Remedies must be decided on a case-by-case basis, notwithstanding the implications for NRA resources.  It would be inappropriate, for instance, for NRAs to assume that the same remedies should be applied to all SMP operators in a given market.  This could result in disproportionate regulation for some operators, with negative consequences for competition (and the interests of consumers). 

21. Orange believes it will be essential to ensure the proper application of the proportionality requirement, with a view to guarding against over-regulation. It would therefore be helpful if the ERG were to agree a common approach to the application of this principle. 

· Scope of the consultation mechanism
22. Article 7(3) Framework Directive requires NRAs to consult with the other NRAs and with the Commission in respect of specific measures, including:

· Defining a market for ex-ante regulation that differs from the Commission Recommendation on Relevant Markets;

· Removal, amendment or imposition of obligations on SMP operators;

· Obligations linked to end-to-end connectivity, or accessibility to broadcasting services; and

· Technical or operational conditions linked to access obligations.

23. However, the requirement to consult is subject to the proviso that, “such measures would affect trade between Member States”, which is not defined.   Orange suggests the ERG should clarify the scope of this provision, by reaching a common agreement on the meaning of the proviso. 

· Article 7(3) notifications
24. The objectives of the Article 7(3) consultation mechanism will only be realised if NRAs and the Commission are able to scrutinise notifications within the strict deadline of one month.  However, the large numbers of referrals received are likely to place a strain on their resources and it may prove difficult for NRAs to justify prioritising this work.  Orange therefore suggests the ERG should work to agree common practises, with a view to simplifying the process.   For instance, members could work to agree on: 

· standard forms summarising the key points contained in the notification (in a common language such as English); and

· the order in which market analyses are conducted, insofar as possible, so that NRAs are analysing and notifying similar issues at roughly the same time.

Benchmarking

25. Orange believes the ERG should aim to agree clear guidelines for a common approach to the use of benchmarking, with a view to avoiding abuses.   We believe benchmarking of best practices may be helpful in some cases, whilst comparative international analysis can sometimes provide a preliminary indication as to whether there are problems in a given market.  However, we are strongly opposed to intervention purely on the basis of benchmarking – particularly in respect of cost and pricing levels.  Intervention should be based on proper market analysis (in accordance with the Framework Directive), taking into account the specific cost-bases and products concerned.  

26. In this context, we would also highlight our concern that benchmarking may discourage operators from differentiating their product and service offerings.  For instance, operators will have little incentive to provide innovative or higher quality products at greater cost if these may be benchmarked against cheaper, lower quality products.  Clearly, this is not in the consumer’s interest. 
Spectrum Trading
27. Orange encourages the ERG to work to ensure a harmonised approach to spectrum trading across the EU with the introduction of the new framework.  We believe spectrum trading will benefit mobile operators by increasing the liquidity of their assets.  It will also further negate the need for regulation because any current barriers to entry and exit of the mobile market will be removed.  Nevertheless, trading of spectrum usage rights should be left to the initiative of the operators and not made mandatory.

Jammers

28. Orange urges the ERG to recognise that the use of jammers for civil use (whether in theatres, cars or by the public in general) represents a barrier to the future development of the EU telecommunications market and should be strictly prohibited.  Mobile operators are often subject to strict licence conditions, including coverage obligations and the obligation to convey emergency calls.  The installation and use of jammers clearly conflicts with these licence conditions.

WLAN

29. Orange believes it would be helpful if the ERG could work on a harmonised approach to the conditions for WLAN, in particular, with regard to the obligations of WLAN providers.

Third generation mobile services 

· Licence conditions

30. Orange urges the ERG to recognise that infrastructure is not currently available in sufficient quantities for full rollout of 3G services and it will be necessary for members to adopt a flexible approach towards the enforcement of existing licence conditions.  In particular, operators should have the flexibility to roll out in areas where there is actual need or a business case for UMTS. Conditions should therefore be flexible with regard to launch dates, coverage and speed of network roll out.  ERG members may wish to share best practices in this respect.

· Rights of way
31. The ERG should also recognise that planning considerations could seriously affect the timing of 3G rollout and are outside the control of operators.  Mobile operators are limited as to where they can erect their base stations, as a result of the technical constraints of the issued frequencies, high capacity demands in more built up areas and difficulties accessing suitable sites.  However, consumers want to be able to use their handsets in densely populated areas.  They increasingly expect high quality coverage and to be able to use their handsets inside buildings.  Such coverage cannot be provided if base stations can only be located in sparsely populated areas.  

32. The rollout of 3G networks is therefore likely to intensify existing difficulties for operators concerning rights of way. New entrants will have to build entire new networks, which will significantly increase the overall number of base stations. Existing 2G operators will also require some new base stations, as 3G will require more base stations than 2G, as a result of the frequencies used and high capacity demand of data transfer.  

33. Orange is concerned that Member States’ regulatory regimes are ill-prepared for the submission of large numbers of planning applications in the relatively near future. Member States should also ensure proper co-ordination between the national authorities concerned (e.g. NRAs, planning and environmental authorities).  There is a danger that difficulties in this respect could prevent operators meeting their 3G licence conditions. We therefore suggest that ERG members also share best practices in this area, with a view to ensuring their regulatory regimes are appropriate to meet the needs of 3G.
Accession of new Member States

34. Orange notes that the ten EU candidate countries joining the EU on 1 May 2004 are required to adopt the existing regulatory framework by March 2003, whilst the new framework is to be transposed and implemented by the date of accession.  These requirements will clearly present enormous challenges for the candidate countries and we therefore welcome their involvement in the ERG, which we hope will offer significant assistance to them.  
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