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ONITELECOM COMMENTS TO THE PUBLIC CONSULTATION ON THE PRIORITIES AREAS FOR THE ERG WORK PROGRAMME
1.
Introduction

Following the European Commission invitation for market players to send contributions for the European Regulators’ Group (ERG) 2003 work programme, ONITELECOM presents its contributions, taking into account, in particular, the difficulties and the environment of the electronic communications sector in Portugal, where it is the main challenger of the incumbent operator in the fixed network market. 
2.
Market actors participation in ERG activities

Having as the utmost objective the satisfaction of the final users, it is necessary to:
(
create a regulatory environment that ensures  the existence of suitable conditions for the new players to effectively compete with the incumbents;
(
achieve a high level of harmonised practices and coherent implementations of the new regulatory framework, promoting in this way, the operation on a trans-national basis;

(
identify the existing problems and possible solutions to fully ensure the fulfilment of the principles of non-discrimination, transparency, cost orientation and technological neutrality.
In this context, the role of all the actors in the market is essential for the achievement of those objectives, namely:

(
Market players (new operators and incumbent operators): contributing to the identification of regulatory problems and possible solutions and promoting a high level of innovation in terms of the services offered;
(
National Regulatory Authorities (NRA’s): promoting efficient policies in a timely manner, having a proactive behaviour, supervising the market (ex-ante approach) and determining specific obligations to the significant market power operators, in order that  new operators can reach a relevant position in the market;
(
National Competition Authorities (NCA’s): controlling anti-competitive practices and taking decisions based in ex-post legislation;
(
Consumers and associations: identifying possible problems and needs, supporting more choice, innovation and quality;

· Member States: establishing independence and transparency of the NRA’s and NCA’s and pursuing a policy orientated for the sector development;
· European Union: working in close cooperation with all the other actors, particularly through the European Commission.

In this sense, we consider particularly important the provision laid down in article 6 of the Commission Decision of 2002.07.29, establishing the ERG, that expressly refers the duty of the Group to “consult extensively and at early stage with market participants, consumers and end-users in an open and transparent manner”. So, the participation of the operators, specially the newcomers,  in the activities of the ERG should be actively promoted and the timely  availability of all the documents for discussion in that Group should be efficiently ensured, in order that  the interested parties can send their contributions in due time  and participate in the decision making process.
We also consider important to promote the exchange of information between different Member States, regarding the electronic communications sector (interconnection, local loop, etc), including an organized and updated file on measures of the National Regulator’ Authorities (NRA’s), particularly the ones containing innovative policies promoting fair competition and ensuring better conditions for newcomers to compete with the incumbents. In this context we would like to underline that ERG can, as foreseen in article 5 of the referred Commission Decision, “at its own initiative (…) advise and assist the Commission”, and this should be promoted.
3.
The new regulatory framework – priority areas

In order that the market actors can develop their role, and also to achieve the above mentioned objectives, there are some areas that urge to be analysed, at the  European level, and to be subject to specific determinations at national level.
Taking into account our own experience, the general priority areas we consider that need  harmonisation of regulatory measures taken in Member States are the implementation of the Directives of the new regulatory framework and the definition of relevant markets and the criteria for designation of significant market power operators. 
In respect to the implementation of the Directives of the new regulatory framework, ONITELECOM believes that ERG shall promote an appropriate exchange of information between NRA’s and help in the clarification and harmonization of national transpositions in the first half of 2003. This is without prejudice for some national specificities that may have to be taken into account in this process.

Concerning the identification of the markets and more specifically the three cumulative criteria, it should be noted that ERG could work with the objective of clarifying in a more specific and objective way the Recommendation on relevant product and service markets, namely the so-called, “dynamic effects” and “relative efficiency of competition law and complementary ex ante regulation.”
About the specific markets included in the annex of the referred Recommendation and their associated services, ERG could also study and reflect a common position on a number of issues (such as portability, broadband market, and others).

In this context, ERG can also be an important player in clarifying the rules and the criteria to be followed in general terms by NRA’s in the designation of the significant market operators.
4.
Specific issues

Besides the two major areas referred above, there are also some specific issues that need to be analysed at European level in order to ensure a rapid and efficient intervention, namely:
a) Access/Interconnection

It is absolutely essential to promote, on this matter, a more harmonized intervention of the NRA’s. As an example, ONITELECOM considers that, at the European level, the benchmarking exercises should be pursued, in particular relating to the interconnection tariffs, quality of service and penalties, in order that NRA’s can also decide on the basis of reliable best practice information.

The issue of interconnection rates in mobile networks deserves a particular attention from national and Union authorities, as the current situation is detrimental to users interests and a factor of distortion between the fixed and mobile services market.
b) Local Loop Unbundling

According to our view, in order to achieve a complete development of all the conditions that promote a suitable ULL EU offer, it is necessary to initiate a process that completes in a more detailed and complete way the content of Regulation (EC) nº2887/2000 of the European Parliament and the Council of 18 December 2000 on unbundled access to the local loop (and included in equal terms in the new Access and Interconnection Directive), on the basis of all the national experiences and the identified problems, namely concerning collocation services, ordering procedures, timeframes, information systems, penalties, etc. We believe that ERG could take the first steps to achieve that goal.
It is also worthwhile to underline, once again, the importance of the use of best practices as an useful tool to intervene swiftly in different and essential matters as prices, collocation conditions, quality and penalties levels. The adoption of Recommendations, or even additional Regulations, may also play an important role as a means to promote a more pro-active action of the NRAs in this matter, where the results are generally recognised as very poor.

c) Pro competitive measures
ONITELECOM considers that ERG could also play an important role in the development of policies/determinations aiming at the promotion of better conditions for newcomers to compete in the market and, in particular, the prevention of potential discriminatory and abusive practices of operators with significant market power.

According to this point of view, we would like to stress the adoption  in Spain, (determined by the Spanish Regulatory Authority - CMT), of a flat rate for interconnection, as well as specific measures settled by some countries regarding the establishment of a wholesale line rental (Ireland, Spain and United Kingdom) and the prohibition of win back activities (Spain, Canada).
d) Leased lines
In the matter of leased lines, ERG could take some important steps, namely in what concerns the promotion of harmonized methodologies on the assessment of delivery periods, repair times and service availability indicators.
It seems also relevant to promote a discussion regarding the prices and schemes of discounts available in all Member States, concerning the different types of leased lines and aiming, at least, an enlarged view on that matter.

e) Accounting and cost analysis issues
As presented in the 8th Report from the European Commission on the implementation of the telecommunications regulatory package, “there is still considerable work to be done with regard to the verification and certification of accounts by national regulatory authorities, with resulting uncertainty in the market as regards compliance by incumbents with transparency and cost orientation”, ONITELECOM considers that ERG could promote the sharing of information on policies followed by NRA’s, in order that tariffs can be determined in a more efficient and transparent way.
5.
Structural policies
As the disappointing outcome of fixed services liberalisation clearly shows, there is an urgent need for Europe to engage into a more fundamental reflection on the regulatory and competition model itself.

In this context it is time for NRA´s to develop an in depth reflection within ERG on advanced structural measures as:

· mandatory sell off of cable TV networks where there is a joint dominance on this market and on the telecommunications one;

· mandatory splitting of wholesale and retail activities of the incumbent operators, to be pursued by separated companies;
· mandatory establishment of a dedicated company for the provision of local loops on a non discriminatory basis.

It would also be interesting to promote a review of European regulators activities in particular in what concerns objectives, cooperation mechanisms with Competition Authorities and sanction tools.
6.
Conclusion
Finally, ONITELECOM would like to underline that the objectives and areas of activity of ERG should be established in good and relevant cooperation with the work developed by the Communications Committee and the European Commission, in order to achieve its main goal: to advise and assist the Commission and to be an interface between NRA’s and the Commission, in order to contribute to the development of the internal market and to the consistent application in all Member States of the new regulatory framework for electronic communications networks and services.
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