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Suggestions for the ERG Working Programme
Dear madams and sirs,
Mobilkom would like to take the chance of the current consultation to give you an overview how the main issues of the ERG working programme should look like from our point of view:

1. Harmonization of mobile termination rates - the use of benchmarking as a tool to foster the harmonization process

One of the most important goals of the new regulatory framework is the harmonization of the regulation of the telecommunications markets all over the Common Market. This has to include the harmonization of the regulation of mobile termination services and, as a final consequence, the harmonization of the termination rates themselves. 

From our point of view, the huge differences between the termination rates of mobile operators throughout Europe are a substantial obstacle to the development of a functioning Common Market. Even if it is clear to us, that from today’s regulatory point of view, the interconnection market(s) are supposed to be pure national markets, in reality, the huge differences for the termination of international mobile calls between mobile customers of different countries result in asymmetric competition conditions for the respective operators. As a result, the mobile operators of a Member State with (very) low (regulated) mobile termination rates in comparison to the operators of the other Member States (with higher termination rates) has the burden of a substantial cost/revenue disadvantage, which in turn results in competitive disadvantages in respect to international growth as well as in respect to international voice products. [We allow us to point out, that the average mobile termination rate within the Common Market is according to the 8th Implementation report 70% (!) higher than Mobilkom Austria’s (regulated) termination rate.]

It is clear to us, that this situation is not substantially different to the situation that different operators face depending on in which country they acquired UMTS-frequency spectrum usage rights. However, this does not make the situation any better.

We therefore wish to see the ERG work on the acceleration of the harmonization process in respect to mobile termination regulation. We suggest to use as a temporary mean Common Market benchmarks to balance the mobile termination rates internationally. This should end up in a more competitive market, where the mobile termination rates are in a narrower range than today. 

2.
Reciprocity 
Another issue we would like to stress is the question if (and, if at all, to what extent) the mobile termination rates between operators acting on the same national market should be unequal. Currently, we see within the Common Market very different (regulatory) approaches: While in some Member States the mobile termination rates are in balance, in other Member States they vary substantially from each other. In no Member State, however, are the differences between the termination rates comparable to those, that exist in Austria. [We allow us to point out, that the difference between the (regulated) termination rates of two Austrian Mobile Operators (tele.ring, wich is active on the market for almost four years, and Hutchison 3G) are 75% (!) higher, than the current termination rate of Mobilkom Austria.]

We therefore wish to see the ERG work also on a harmonized approach throughout Europe in respect to this issue. We would like to stress that – from our point of view – in a competitive market there should exist only one competitive price, which should be the same for all (national) operators. If that is not the case, we see a high potential for (retail) market distortions in the medium term as well as (negative) incentives for (network) inefficiencies.

3.
Interoperability

Article 4 of the Access Directive requires providers of public communication networks to negotiate interconnection with each other for the purpose of providing communications services, in order to ensure provision and interoperability of services throughout the EU. These negotiations should be in good faith (recital 5) and if these commercial negotiations fail the NRA can intervene (recital 6) and take measures to ensure end-to-end connectivity and interoperability. These obligations are not limited to operators with SMP. However, the new regulatory framework does not define the concept of ‘interoperability’ nor the way the above provision must be applied. If broadly interpreted, interoperability requirements could extend very far and be an alternative for access obligations, with the difference that they can be applied to operators without SMP too.

Especially in Austria, where today mobile operators without SMP are regulated (generally) based on costs (s.a.), the legal uncertainty about this article is rather high. We do not think, that a continuation of substantial regulatory intervention can be brought in accordance with the basic ideas of the new regulatory framework, especially with the idea of asymmetric (ex-ante) regulation (only) of SMPO’s. 

As a consequence, we would like to see the ERG work on a harmonized approach and a clarification of possible regulatory intervention based on the necessity of interoperability.

4.
Cooperation between NRAs and NCAs

Mobilkom would like to see the ERG discuss transparent arrangements of how responsibilities between NRAs and National Competition Authorities are divided. Transparency will give more legal certainty and should prevent double jeopardy as much as possible. At a national level cooperation between both types of regulators is also of importance with regard to market definition and market analysis. In some Member States there are already some examples of such procedures, for example by agreeing on a memorandum of understanding between the NRA and NCA.

Mobilkom is fully aware that this is an issue that primarily has to be dealt with at a national level, and which is not in the sole control of the NRAs. Nevertheless, we would hope that a discussion in the ERG on this issue will encourage NRAs and NCAs to come to a transparent arrangement that would enhances regulatory certainty.

5.
Remedies

Mobilkom Austria would strongly support discussions in the ERG regarding a harmonised approach to the use of remedies, based on a recommendation by the European Commission. 

6.
Remedies: proportionality

The new regulatory framework requires that any remedy has to be proportionate. Mobilkom Austria considers this to be a crucial requirement that should prevent unwarranted regulation. How NRAs are going to apply this requirement, however, is unclear. No (common) definition or methodology is available which risks NRAs applying the requirement in divergent ways or, worse, disregarding it almost completely. 

Therefore, Mobilkom believes that the ERG should discuss a common methodology of how proportionality should be measured and applied. 
Best regards,
Dr. Alexander Zuser
Head of Carrier Relations     
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