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List of suggestions for the ERG Working Programme

GSM Europe submits that from a general point of view the work of the ERG should be guided by and take into account the philosophy and principles of the new regulatory framework. This regulatory framework provides a model of deregulation and allows proportionate intervention only when and where strictly necessary, and when competition rules cannot deal with a specific problem. 

Furthermore, in their actions and work, the ERG must encourage efficient investment in infrastructure and promote innovation. When regulatory measures are envisaged, GSM Europe thinks that regulators should put in place a long-term cost/benefit analysis, in order to avoid distortions in the European markets and discouraging effective competition.

Specific suggestions:

1. Interoperability

Article 4 of the Access Directive requires providers of public communication networks to negotiate interconnection with each other for the purpose of providing communications services, in order to ensure provision and interoperability of services throughout the EU. These negotiations should be in good faith (recital 5) and if these commercial negotiations fail the NRA can intervene (recital 6) and take measures to ensure end-to-end connectivity and interoperability. These obligations are not limited to operators with SMP, despite the fact that ordinarily “It is essential that ex ante regulatory obligations should only be imposed where there is not effective competition…” (recital 27 Framework Directive).
However, the new regulatory framework does not define the concept of ‘interoperability’ nor the way the above provision must be applied, in particular its linkage with the provisions of Article 17 of the Framework Directive on Standardisation. This creates legal uncertainty. GSM Europe opposes any broad interpretation of ‘interoperability’ which risks imposing obligations in conflict with the pro-competitive objectives of the regulatory framework.  

GSM Europe would request the ERG agree on a common definition of interoperability and what are considered to be proportional measures in this context. GSM Europe would also like to see clarified that the consultation mechanism with the Commission also applies here.

2. Cooperation between NRAs and NCAs

GSM Europe would like to see the ERG discuss transparent arrangements of how responsibilities between NRAs and National Competition Authorities are divided. Transparency will give more legal certainty and should prevent double jeopardy as much as possible. At a national level cooperation between both types of regulators is also of importance with regard to market definition and market analysis. In some Member States there are already some examples of such procedures, for example by agreeing on a memorandum of understanding between the NRA and NCA. 

In particular, GSM Europe feels it is of great importance that at EU level it is underlined that operators must be informed of any exchange of information regarding their activities between public bodies (NRAs, NCAs, Commission) and about the purposes of such cooperation.

GSM Europe is fully aware that this is an issue that primarily has to be dealt with at a national level, and which is not in the sole control of the NRAs. Nevertheless, we would hope that a discussion in the ERG on this issue will encourage NRAs and NCAs to come to a transparent arrangement that would enhances regulatory certainty.

3. Remedies

GSM Europe would support discussions in the ERG regarding a harmonised approach to the use of remedies, based on a recommendation by the European Commission. GSM Europe submits that the ERG must take into account the principles established in the new regulatory framework (such as minimum regulation, proportionality of the measures adopted, long-term perspective, etc...)

4. Remedies: proportionality

The new regulatory framework requires that any remedy has to be proportionate. GSM Europe considers this to be a crucial requirement that should prevent unwarranted regulation. This is particularly crucial with regard to the mobile market because GSM Europe believes that there is a clear threat of continued or even increased regulatory intervention which in many cases cannot be justified, given the competitive situation in this market. How NRAs are going to apply this requirement of appropriateness and proportionality, however, is unclear. No (common) definition or methodology is available which risks NRAs applying the requirement in divergent ways or, worse, disregarding it almost completely. 

Therefore, GSM Europe believes that the ERG should discuss a common methodology of how proportionality should be measured and applied. 

GSM Europe is of the opinion that any test of proportionality should at least include an assessment of the long term impact of intervention and the impact on prosperity.

5. The (ab)use of benchmarking

The ERG should discuss a common approach on the use of benchmarking.  GSM Europe regards benchmarking as a possible analytical tool if it is used with great care. The outcome of a carefully conducted comparative (international) analysis, which takes into account all relevant factors that could lead to differences in outcome, can give a reliable indication of whether a competitive problem is likely to exist. As such benchmarking can give sufficient comfort that a market is effectively competitive and that there is no obvious anti-competitive behaviour. 

However, GSM Europe strongly opposes intervention, in particular the determination of cost and price levels solely on the basis of benchmarking. When regulatory intervention is deemed necessary a more sophisticated analysis is necessary to test the indications obtained through the comparative analysis. Cost levels, for example, can deviate substantially between operators and this can only be revealed by a proper analysis.

Benchmarking is often used when a decision is deemed necessary at short notice or because the necessary analytical tools are not available. Given the principles underlying the new regulatory framework such forms of intervention do not seem to be warranted.

GSM Europe would like to see the ERG decide on clear guidelines for the use of benchmarking. 
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