“Consultation on priority areas for the initial work programme of the European Regulators Group for electronic communications networks and services (ERG)”

Proposals from BT Group (British Telecom) plc

The new EU regulatory framework provides a considerable degree of flexibility.  In the interests of ensuring predictable and consistent application across the EU, BT would encourage the European Regulators Group to address the following areas in its work programme. 

Market Definition, Market Reviews and SMP 

Market definition  

A valid market analysis depends initially on the correct definition of the relevant market.  The ERG should therefore promote consideration amongst its members of the appropriateness of further segmentation or aggregation of the markets defined in the Recommendation.   Where such action is subject to the procedures outlined in the Framework Directive Article 7, the ERG should seek to work first with the Commission to agree a consistent approach which would then avoid the need for the Commission to use its potential powers of intervention.

Market analysis - use of indicators and information

The ERG should seek to ensure that members do not use indicators of competition which are not in the Commission Guidelines or which are not used in competition law.  For a given identified market, national authorities of different Member States should agree to use market information which is comparable in scope, quality and level of detail. 

SMP designations

The ERG should seek to facilitate decisions on SMP designation, and avoid uncertainty, by agreeing amongst members and with the Commission on a consistent approach where undertakings are in similar positions in particular markets.  This would then reduce the likelihood of the Commission having to invoke its powers under Framework Directive Article 7 to delay or amend a national decision. 

Leveraged SMP 

As with designation of SMP and market definition, the ERG should seek a consistent approach amongst national authorities and the Commission when dealing with markets which are not otherwise subject to SMP regulation.   

Remedies

Achieving a consistent approach to the application of remedies is perhaps the single most important challenge facing the ERG.

Areas particularly susceptible to varying treatment, and hence of especial concern include:

· accounting separation;

· access obligations imposed on undertakings with SMP under the Access and Interconnection Directive;

· application of Article 17(1)(b) in the Universal Service and User Rights Directive that retail SMP obligations may only be imposed where obligations at the wholesale level are not sufficient;

· timescales for advance notification and publication of price changes.         

Other issues where inconsistencies could have distortive effects and should hence be reviewed by the ERG include:  frequency of market reviews;  geographic segmentation;  involvement of National Competition Authorities in market analysis; understanding of the boundary between “high bandwidth” and “low bandwidth”.  

Universal Service and User Rights Directive

To prevent competitive distortions, the ERG should seek a coordinated approach whereby costs and benefits should be calculated on a consistent basis, and USO providers should not be unduly advantaged or disadvantaged compared to their peers in other Member States as a result of differences in funding mechanisms.

Regulatory structure and Authorisations 

Scope of the Framework

To ensure that the Directives apply to the same networks and services in all Member States, the ERG should review the national transposition of definitions in the Directives, particularly those relating to networks, services and associated facilities in Article 2 of the Framework Directive.  The scope of the definition of “associated facilities” requires special attention to ensure consistency.   

Appeals

Equivalent rights of appeal should be available in all Member States not only to the subjects of decisions but also to affected third parties. This should also apply to appeals against decisions affecting the new framework which are taken before 25th July 2003.  

Other issues where inconsistencies of application could have a distortive effect include: notifications systems; administrative charges; penalties for non-compliance; dispute resolution procedures; definitions of eligibility for rights and obligations to negotiate interconnection, (in other words the successor to the “Annex II” system in the previous Interconnection Directive); conditions included in general authorisations; obligations regarding access to number information databases.
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