
I/ERG Input to the Draft Recommendation on relevant markets

In this document I/ERG presents its position on the Draft Recommendation on relevant markets. The document is structured as follows: the first paragraph examines the purpose and the status of the Recommendation in general. The remainder of the document follows the structure of the consultation document and focuses on issues which I/ERG believes require a detailed response.  

Purpose and status of the Recommendation

I/ERG supports a Recommendation on relevant markets as such, as it potentially contributes considerably to the development of the internal market and the harmonisation of regulatory approaches in Europe. The effectiveness of a Recommendation as an instrument for harmonisation is largely dependent on the ability to deal with differences in competitive conditions across Member States. Experiences from the first round of market analysis show that there are some relevant markets (such as retail fixed calls, mobile access and call origination and broadcasting transmission services) where significant differences in competitive conditions across Member States can be observed. In these cases it is practically impossible to apply the three criteria test on the European level and arrive at a conclusion which is valid for all or a large majority of countries. 

I/ERG is of the view that it should be recognised that for these markets a “one size fits all” solution is not appropriate and does not contribute to the development of the internal market. A “one size fits all” solution might produce situations of under-regulation as a result of a too high burden of proof or over-regulation as a result of inflexibility in the (application of the) list. Under-regulation may result in markets that will never become actually competitive. Over-regulation will negatively affect the development of competition in markets that already tend towards effective competition. Both situations put at risk the achievement of a competitive internal market. 

Given the differences in competitive conditions across Member States and a commitment to deregulation, I/ERG is therefore of the opinion that the Recommendation should provide enough flexibility to decide at the national level whether a certain market is in fact relevant and warrants ex ante regulation. In the particular cases mentioned above it appears less important whether a market is in the list or not – the crucial point is how deviations from the Recommendation are dealt with by the European Commission in practice. 

Indeed, whatever the markets on the final agreed list, it should be clear that the Recommendation is, and should be treated as an indicative list serving as a starting point for market analysis at national level. This means in practice that: 

· Member States which have already found markets in the Recommendation to be competitive, are not required to carry out further reviews of these markets once the revised Recommendation comes into effect. Markets which have been found effectively competitive do not pass the three criteria. In this respect, the I/ERG welcomes the text of Recital 16, which states that NRAs are not obliged to carry out a market review „if it determines that the three criteria are not satisfied.“, and 

· NRAs are able to conclude that a certain market not listed in the Recommendation does meet the three criteria at national level and conversely that a certain market still listed in the Recommendation does not meet the three criteria at a national level.

· In applying remedies to related wholesale markets, it is possible for safeguard/detection remedies to be applied in adjacent retail markets (whether or not they are on the list) without the need for such retail markets to be defined and subjected to a market review.

· The burden of proof for not regulating markets in the Recommendation should be symmetric to the burden of proof for regulating markets outside the Recommendation. 

· This burden of proof should not be set so high that deviations from the indicative list will practically be impossible to achieve. This applies particularly for markets that so far have been regulated by the respective NRAs.

Appreciating the differences in competitive conditions between Member States this approach will increase the prospects of effective, evidence based, deregulation of markets reflecting national competitive conditions. Experience from the first round of market analysis shows that NRAs are willing to lift regulation where there are no competition problems. This can be supported by evidence of several notifications.

Finally, I/ERG notes that the current text of the consultation document includes statements which are not directly related to the methodology how to identify relevant markets or to the relevant markets themselves (e.g. on order of market analysis, countervailing buyer power or remedies). I/ERG is of the opinion that these statements might be better placed in  documents other than the Recommendation. Issues such as order of market analysis and countervailing buyer power would be better placed in revised SMP guidelines while the text on remedies would better fit in the respective Directives (see also the comment below on remedies). For completeness, and to ensure consistency between the initial and current Recommendation, I/ERG would seek that the SMP Guidelines would be consulted upon and amended as appropriate. Nevertheless, I/ERG provides a response on those areas outside the scope of the Recommendation. These comments are outlined below.  

Three criteria test

I/ERG considers the three criteria test as a useful screening device to identify markets likely to qualify for ex ante regulation. In I/ERG’s view, the three criteria test should be applied for electronic communications markets which have been defined according to competition law principles. I/ERG welcomes the clarification that NRAs do not need to apply the three criteria test to markets listed in the Recommendation. 

It is stated in the consultation document that “… the three criteria test is different from the SMP assessment” (p. 12). The document identifies that the 3 criteria test focuses on “general structure and characteristics of the market” while the SMP assessment focuses on the “market power of specific operator”. However, I/ERG still sees a considerable overlap between the three criteria as they are currently described and the SMP analysis. 

In order to have more certainty with regard to the analysis of the three criteria, the I/ERG seeks that the final Recommendation is explicit in stating that the main indicators to be applied when analysing the first and the second criterion are the same as those considered in a market analysis (in particular barriers to entry, market shares and trends, prices and trends and infrastructure). However, the analysis will be more qualitative and less detailed than in a fully fledged market analysis. Therefore, it should also be made clear that if a full market analysis is delivered, there is no need for a separate analysis of the first and the second criterion in the notification document (as this would only result in duplication). Ambiguity in this respect would result in an uncertain burden of proof for NRAs which wish to deviate from the Recommendation.

Furthermore, I/ERG is of the view that the timeframe to be considered when analysing the second criterion should be aligned with the review period of the NRA. Predictions over a longer timeframe (which is currently not specified in the Draft Recommendation) are very difficult to make in electronic communications markets. The Commission’s view suggests that if evidence of projected effective competition beyond the period of the market review is found, then the second criterion is not met, and a market review is not required.  However, the I/ERG believes that, while in some cases it may not be appropriate to regulate a market which is expected to become effectively competitive in the medium term (i.e. beyond the period of the market review), this conclusion should be reached only following a detailed examination of the market in question, rather than the less detailed analysis of the three criteria. NRAs should be able to consider whether or not it is appropriate to regulate prospectively competitive services on a case-by-case basis. It may, for instance, be appropriate to impose some form of light touch regulation to protect consumers during the period of the market review, even if effective competition is anticipated after the period of the market review. 

If the timescale of the second criterion and the market review are not aligned, then this could introduce an inconsistency between the outcomes of the 3 criteria test and the SMP analysis. It could be the case that the 3 criteria test suggests that a market is not susceptible to ex ante regulation because in the longer term (i.e. beyond the period of the market review) the market tends to competition. This could be in direct contradiction to an SMP analysis of the same market, which could find that, during the period covered by the market review, the undertaking has SMP and therefore that some form of regulation (however light) may be appropriate. This conceptual inconsistency suggests that the two timescales should be aligned

The timeframe of the review itself should be at the discretion of the NRA and will vary based on national circumstances and specifics of the market.

Finally, as there has been uncertainty in the past as to what constitutes a deviation from the Recommendation, I/ERG would propose to include more guidance on how the three criteria should be applied in the following cases:

· A market is defined narrower than in the Recommendation. In this case NRAs should not be obliged to apply the three criteria to the narrower market, but only to show that the three criteria are not fulfilled for those parts which are not part of the considered market (unless those parts are part of another relevant market). The rationale for this proposal is that a market narrower than a Recommended market would, by definition, be susceptible to ex ante regulation, but the NRA should demonstrate that the part of the market that is not analysed does not pass the 3 criteria test, unless these parts of the market are defined in the context of a separate review.

· A market is broader than in the Recommendation. In this case NRAs should apply the three criteria to the whole market (and not just to the additional part). This is because the broader market is effectively an unlisted market, and markets are indivisible, and hence it makes sense to demonstrate that the whole market is susceptible to ex ante regulation.

· Sub-markets are created which, taken together, cover a market in the Recommendation. In this case NRAs should only apply the three criteria for those sub-markets for which no ex ante regulation is proposed. 

These rules appear reasonable given that the markets in the Recommendation are presumed to fulfil the three criteria test.

In conclusion I/ERG would request:

· clarification that NRAs do not need to apply the three criteria test to markets listed in the Recommendation;

· that the final Recommendation is explicit in stating that the main indicators to be applied when analysing the first and the second criterion are the same as those considered in a market analysis;

· that if a full market analysis is delivered, there is no need for a separate analysis of the first and second criteria;

· that the timeframe to be considered when analysing the second criterion should be aligned consistent with the review period of the NRA; and

· more guidance on how the three criteria should be applied in the cases described above. 

Greenfield approach

In section 2.4 of the document, the Commission states that “in general, the market to be analysed first is that market which is most upstream in the vertical supply chain.” A helpful next sentence might note that this market should be analysed in the absence of SMP regulation (on this market) in order to determine whether SMP regulation should be imposed. This would fit in well with the next sentence. It is not entirely clear, however, what is meant by the notion of a “modified Greenfield approach” in the document. In I/ERG’s point of view, a strict Greenfield approach would not take into account SMP regulation on any market (i.e. a situation without any SMP regulation is considered) but would take into account other (non-SMP) regulation which exist independently of the outcome of the analysis of the market under review. A ‘modified Greenfield approach’ would take into account regulation on other markets, insofar this regulation is not dependent on the outcome of the analysis of the market under review, but would not take into account (potential) regulation that would be  dependent on the outcome of the analysis of the market under review.  However, it should be noted that, in principle, in determining whether or not an undertaking has SMP, it is not appropriate for an NRA to consider the effect dispute resolution would have on the undertaking on which the SMP analysis is being carried out. This is because the possibility of regulation being imposed on an undertaking should not be used as an argument against it having SMP. To do so would be illogical. In this context it is noted that in any event, where dispute resolution is taken into account, the nature of dispute resolution is such that it is not an adequate alternative to the regulatory process and remedies in the context of SMP.

Order of market analyses

I/ERG welcomes the conceptual approach to market definition set out in 2.1 that 'the starting point for the definition and identification of markets is a characterisation of the retail markets ......, it is then appropriate to identify relevant wholesale markets...'.  This allows identification of possible consumer harm at the retail level. 

The I/ERG also welcomes the policy approach to market analysis set out in 2.4 that favours analysing the most upstream markets prior to markets further downstream. This is supportive of a policy approach which essentially prefers remedies to be applied at the most upstream level(s) possible to reduce the likelihood of needing downstream remedies.

However, under particular circumstances some dynamic downstream markets might need earlier reviews than less dynamic upstream markets (e.g. in the case of the review of wholesale broadband access market it may not be necessary to review the LLU markets). In such cases it might be justified to re-analyse downstream markets without re-analysing corresponding upstream market(s) (but taking into account the existing obligations on the upstream markets).

Remedies

Without prejudice to the comments made in paragraph 2, I/ERG supports the points made on remedies on substance as they are consistent with the “ERG Common Position on the approach to appropriate remedies in the ECNS regulatory framework” (the “Remedies document”). However, I/ERG would consider it appropriate to explicitly state the positions with regard to (i) differentiation of remedies within a market and (ii) remedies in closely related markets in the Directives rather than in the Recommendation as these statements are not clearly related to the methodology of how to identify relevant markets or to the relevant markets themselves.

On substance, the clarification regarding the possibility of a geographic differentiation of remedies is appreciated, however, other types of differentiation (e.g. by consumers or products) should also be mentioned. Furthermore, to be exhaustive on the differentiated remedies issue, the case for asymmetric obligations imposed to different SMP operators on a unique market should be considered (e.g. fixed and mobile termination calls markets). I/ERG suggests to include  a Reference to the ERG Common Position on Remedies where different types differentiation of remedies are discussed in more detail.

The I/ERG welcomes the Commission’s statement that, as a consequence of an SMP finding, NRAs may impose obligations in areas outside, but closely related to, the relevant SMP market under review. The I/ERG welcomes the example of accounting separation as one such obligation, and urges the Commission to provide examples of other remedies for the avoidance of doubt (the imposition of which would of course be subject to the criteria of appropriateness, proportionality, efficiency). In relation to dealing with market failures in non-SMP markets (e.g. resulting from leveraging of SMP in adjacent markets), I/ERG does not believe, as the Commission asserts, that competition law in all cases provides the  appropriate instruments. There may be situations which do not amount to an abuse of dominance (and which are therefore outside the scope of competition law) but which nonetheless result from the leveraging of market power into an adjacent market and cause a reduction of competition in that market. The I/ERG would therefore welcome a recognition from the Commission that there are circumstances where ex ante instruments might be appropriate to address leveraging of SMP into adjacent markets.

Self supply

I/ERG supports the position that if there is no merchant market and there is consumer harm, there may be a need to construct a notional (wholesale) market.
 If there already is a merchant market, it may be appropriate to also consider the internal sales of alternative operators and not only the incumbent’s.  A market comprising only the incumbent’s internal sales will lead to an “eternal” SMP position, even if alternative infrastructure is deployed by competitors in the course of time.  There appears to be at least two cases where self supply by the incumbent and/or alternative operators should potentially be included:

(i) 
Where a firm has incentives to make available its self supply or spare capacity to third parties in response to a 5-10% price increase by a hypothetical monopolist of externally supplied products. The reaction must be quick and strong enough to render a 5-10% price increase for external sales unprofitable. For example, if a firm already offers the relevant products to itself and/or has spare capacity available which can be readily converted at relatively low cost and on a sufficient scale and there is a reasonable expectation that it would do so in response to small price changes, then it would appear that its internal supply would also constrain external provision and should potentially be included. If a firm can easily convert such self supply or spare capacity for the purposes of external provision but the only reason for it not to supply externally is strategic (e.g., leveraging of market power), its internal sales should also be included as absent any strategic motivations the firm would under normal market conditions find it profitable to supply externally.

(ii) 
Where certain retail competitive constraints would constrain wholesale price increases by non-integrated operators. If, for example, a 5-10% price increase of externally provided goods at the wholesale level is passed on to the retail level and a sufficient number of retail consumers respond by switching to firms providing their final goods based on self supply inputs, this self supply should be included. The extent of any retail competitive constraints on wholesale price increases will depend on the substitution patterns at the retail level, the ability of integrated firms to readily convert existing capacity for supplying additional retail customers, the share of wholesale costs in total costs and whether the wholesale price increase is passed on to the retail level. It is up to NRAs to assess whether these retail constraints on non-integrated operators are strong enough to fulfil the hypothetical monopolist test such as to include self supply by integrated operators in the market definition.  An inclusion of self supply by virtue of retail competitive constraints is consistent with the HM-Test methodology. It therefore appears inconsistent to I/ERG to take into account such constraints – if they are strong enough – only at the stage of market analysis. 

These criteria apply to the incumbent as well as for alternative operators. There should not be an a priori assumption that self supply of alternative operators is not included in the market as it could be a relevant competitive constraint. A differentiation between incumbent and entrants with regard to the inclusion of internal sales is not based on economic theory (but on historical developments) and therefore appears inappropriate.

Bundling

The current text states that “[i]n many circumstances […] bundling is to the advantage of consumers without impacting negatively on competition”. However, it is necessary to add that bundling may, under particular circumstances, be used by SMP operators to leverage market power into related markets or to disguise a margin squeeze or predatory pricing (as discussed e.g. in the Remedies document). In this context I/ERG would also welcome a clarification that NRAs are allowed to gather information such as prices and costs also on the non-SMP part of a bundle in order to be able to ensure that obligations on an SMP market remain effective. 

While the Commission believes that converged offerings between mobile and fixed services and triple and quadruple play bundles are currently unlikely to be considered a single market in most member states, this is likely to become the case at different times across member states.   The Commission’s current assessment of these markets should not, therefore, prevent member states from defining and assessing converged or bundled markets during the life of the revised Recommendation, as appropriate to national circumstances, and the revised Recommendation should reflect member states’ flexibility in this respect.

NGN

I/ERG is of the view that there may be an impact of NGNs on market definitions in some countries within the timeframe covered by the new Recommendation. It would be up to the NRA to assess impacts of NGNs in their countries.

Emerging markets

I/ERG notes that the explanatory memorandum defines an emerging market as a market to which the three criteria test can not be applied at all. I/ERG does not agree with this stronger definition and suggests to use the wording of the ERG Common Position on Remedies:  “Where characteristics of an emerging market are present, it will not be possible to make definitive findings on whether or not the three criteria are met in relation to the emerging market”. (cf. Textbox 1 on Emerging markets). A reference to the ERG Common Position on Remedies might be added. 

List of markets

I/ERG notes that the draft Recommendation takes little account of evidence from past notifications which not only contain detailed (and forward-looking) SMP analyses but also incorporate assessments of the three criteria at national level. These  notifications have been reviewed and supported (in most cases) by the European Commission. Therefore, evidence from notifications and evaluation of the impact of imposed remedies on competitive conditions should be key factors in determining which markets to remove and which markets should remain based on the three criteria test. 

Retail markets for fixed access 

Evidence from past notifications shows that there is entrenched market power in most Member States (all NRAs have found SMP so far). Nevertheless, competitive conditions differ between countries depending, amongst others, on 

· the competitive pressure from the mobile telephony sector, 

· the availability and success of a wholesale line rental (WLR) and CPS product, 

· the coverage and offerings of alternative network operators e.g. cable operators,

· the success of LLU,

· the roll out of Next Generation Networks.

While most NRAs have applied several remedies at the retail level (including price regulation), some regard a CS/CPS obligation together with other wholesale remedies as sufficient.

I/ERG notes the absence of a discussion on the issues described above, in particular with respect to the (possible) effects of a WLR product on the market(s) for fixed narrowband access in the draft Recommendation. WLR, despite available in few Member States so far, may considerably influence competitive conditions on retail access markets. A discussion should draw on the experiences of Member States which have implemented WLR so far. 

Given the abovementioned conditions, I/ERG does not have objections against the combination of business and residential markets and supports the position that a differentiation by bandwidth or different types of access lines and/or consumer segment may be appropriate under particular circumstances.

Retail fixed calls markets

In the view of I/ERG the draft Recommendation does not provide enough convincing evidence to justify the removal of the retail markets from the list. I/ERG therefore asks for more justification and evidenced based conclusions.

In addition, I/ERG wants to point out that competitive conditions on retail fixed calls markets differ significantly across Member States. This depends again on several factors:

· The success of CS/CPS: While CS/CPS has brought down incumbent market shares to a considerable extent, market shares are still high (>50%) and stable in many Member States in particular with regard to national calls.

· The impact of VoB is closely related to broadband penetration and the broadband market share of alternative operators which differs widely within the EU.

· A successful WLR product is also likely to strengthen the position of alternative operators on calls markets as there is increased pricing flexibility and customers may have a preference for one bill. As stated above, however, WLR is available only in few Member States.

· The importance of mobile telephony compared to fixed telephony differs, in particular between “old” and “new” Member States.

· The coverage and offerings of alternative network operators e.g. cable operators.

· The success of LLU in particular with regard to broadband-narrowband bundles.

Evidence from notifications shows that, while a majority of NRAs found SMP on the four markets in the past, there are a number of NRAs which found effective competition based on wholesale regulation imposed on other markets. The international calls markets appear to have developed to a greater extent towards effective competition than the national calls markets. 

As these findings (and likely future developments) are mixed, I/ERG is of the view that there is a particular need for flexibility with regard to these markets. I/ERG is strongly committed to the realisation of a greater focus on effective wholesale regulation as a means to achieve deregulation of retail markets and therewith a reduction of the number of markets in the Recommendation. It should however be recognized that in some Member States wholesale regulation is not yet sufficient to address problems of competition arising at the retail level, and retail regulation is still required in these Member States.  In these cases there is still a need for frequent and timely intervention but not necessarily intrusive regulation. In I/ERG’s opinion this is better dealt with by sector-specific ex ante regulation than general competition law. The power of NRAs to gather necessary information on the retail level and to impose remedies on related markets may support the transition to general competition law. 

Furthermore I/ERG is of the opinion that deregulation is not achieved by simply removing markets from the Recommendation but is the result of a market analysis process. I/ERG asks the Commission to reflect this in its communications around the revised Recommendation. In most Member States the withdrawal of ex ante obligations requires by law a normal market analysis. Also for markets that have been removed from the Recommendation, and where remedies still exist on that market, the relevant NRAs will have to perform a market analysis.  If the findings of these market analyses still show a need for ex ante regulation, the relevant NRAs will have to notify a reasoned decision to the Commission.  In this context, the experiences with the article 7 process have created a perception of asymmetric burden of proof depending on whether markets are listed or not listed in the Recommendation. This  asymmetry means that it is potentially more difficult for an NRA to notify/ regulate a market which is not on the list, than to choose not to review a market which is on the list. This presents problems to those NRAs where some degree of retail regulation is required and as  long as this asymmetric burden of proof still exists, I/ERG is of the opinion that the retail markets which show a clear market failure in a large number of Member States should be retained in the list. However, irrespective of whether or not these markets are retained on the list, the I/ERG reiterates the need for NRAs to have the limited power to deal with leveraging into adjacent markets.

Retail leased lines

I/ERG is of the opinion that the market for leased lines < 2Mbit/s is a “declining market” due to the increased demand for higher bandwidths and as other technologies are increasingly used to deliver services in the range of < 2Mbit/s. Therefore, there might be a need to include other types of connections (e.g. DSL or Ethernet) in the market in future revisions. A market defined more broadly then might be found not to meet the three criteria test any longer (due to the sufficiency of wholesale regulation) in some Member States, however this should be at the discretion of the relevant NRA. 

Call termination on fixed networks

With regard to the text on p. 23: "The existence of buyer power and the ability of small network operators to raise termination rates above the competitive level must be examined on a case-by-case basis in the context of the SMP assessment on this market. In particular, it will depend on the markets defined, the role of transit in those markets and any other legal constraints applying to buyers (for example under Article 5). Thereby, one should not only examine the ability of smaller network operators to raise termination rates vis-à-vis the incumbent fixed network operator but also vis-à-vis other operators that may have less buying power." I/ERG does not see a necessity to have such a point dealing with SMP assessment in the Recommendation on relevant markets. It is therefore suggested to eliminate the statement which is more likely to cause confusion than provide clarification. However, it would be appropriate to elaborate on the assessment of countervailing buyer power in a revised version of the SMP-guidelines, notably to remedy any inconsistencies in analysis that may have occurred during the first round of market analysis. This highlights the need to consult and amend the SMP Guidelines accordingly.

Furthermore, I/ERG would welcome a clarification on the treatment of non-geographic (e.g. premium, toll-free) numbers in this section.

Transit services

I/ERG is of the opinion that differences in national circumstances require flexible boundaries to define origination, transit and termination markets. 

Local loop unbundling

I/ERG is of the opinion that LLU market regulation remains a key and necessary instrument to enforce competition, develop broadband and finally achieve the Lisbon goals.

I/ERG would welcome considerations on the possible impact of the deployment of FTTx on the ULL markets in this section. The deployment of FTTx could undermine the current ULL market definition as in some countries unbundling of an access line at the Main Distribution Frame may no longer be possible. I/ERG would welcome a more explicit treatment of this issue in the Recommendation.

Wholesale broadband access

With regard to the scope of the market, I/ERG is of the opinion that there may be circumstances under which cable networks and possibly other alternative technologies (e.g. Fixed Wireless Access or mobile broadband) should be included in the market definition even if a wholesale product does not exist. The criteria to be applied here should be the same as mentioned above in the context of internal supply, i.e., (i) would there be sufficient external offers in response to a 5-10% price increase of DSL bitstream and (ii) are retail competitive constraints strong enough to render a 5-10% price increase unprofitable.

Mobile Termination

I/ERG agrees that there may be reasons to consider voice calls and SMS termination in a single market. However, as SMS are mainly a mobile-to-mobile issue, competitive conditions might differ compared to voice call termination which also concerns fixed-to-mobile to a considerable extent. It might therefore also be justified to consider an own market for SMS termination separately from voice call termination.

Mobile access and call origination 

Mobile access and call origination is another case for a market where market characteristics and competitive conditions differ widely across Member States. Depending on certain factors  inter alia: the number of licensed operators, their time of market entry, and their size distribution (and also the regulation of termination charges, the rules with regard to spectrum trading, etc.) some countries found this market to be effectively competitive while others found single or joint dominance. 

I/ERG highlights to the Commission that the market – in all Member States – is characterised by high barriers to entry and is highly concentrated with a small number of players. Furthermore, incentives to collude may increase as the market (further) matures and becomes transparent, but also as firms become more symmetric in markets shares and cost structures. In particular in countries where MVNOs have just been established, a removal of the market from the list could project a wrong signal given their persistent strong dependence on their host MNOs (exclusive supply, high wholesale prices). 

As NRA’s findings (and likely future developments given the common factors among Member States described above) differ across Member States, I/ERG is of the view that there is a particular need for flexibility with regard to this market. If the burden of proof for regulating this market is too high, there will be a risk in a number of Member States for new MVNOs to the detriment of competition and consumers. In these cases there is and will be a need for frequent and timely intervention which is more appropriately dealt with by sector-specific ex ante regulation rather than general competition law. Therefore, I/ERG is of the view that this market should be retained in the Recommendation.

Broadcasting transmission services

Past notifications have shown that competitive conditions on broadcasting platforms differ significantly across Member States. The existence and coverage of platforms vary as well as their importance (number of subscribers or users) at the retail level, the number of suppliers, barriers to entry and national particularities of the markets including in some cases specific provisions in national legislation. 

While in most Member States relevant markets have been defined according to platforms (terrestrial, cable and satellite), there have been different further segmentations in many cases (radio/TV, local/national, digital/analogue, AM/FM, etc.). Accordingly, the findings of SMP have also been mixed, however, in all notifications on this market so far (except for Norway) SMP was found in at least a sub-market. Moreover, in a large number of cases it was considered that this sub-market is characterised by an infrastructure not easily duplicated and high sunk costs to deploy a network with national coverage. I/ERG therefore is of the opinion that this market should be retained in the Recommendation but  a flexible approach is needed in order to allow for variations in national circumstances. 

I/ERG considers satellite transmission to be a trans-national market. Before such a market is defined, however, it is too early to say whether it would meet the three criteria (for a trans-national market three criteria would have to be assessed by EC).

International roaming

I/ERG notes that the text of the consultation document does not provide a clear answer to the question whether this market is in the Recommendation or not. Experiences of I/ERG members show that,  based on the current framework for SMP assessment and the given market definition, problems on that market cannot be dealt with effectively. However, as market power quite obviously appears to exist on international roaming markets, there seems to be a need to review the current framework for SMP assessment, in particular the joint dominance concept. Provided an EC Regulation comes into force, I/ERG is of the opinion that it would no longer make sense for NRAs to analyse the market and therefore it should be removed from the new Recommendation in this case.

Transition to new Recommendation

With regard to the transition to the new Recommendation, I/ERG is of the opinion that NRAs which are submitting their market analysis before the new Recommendation comes into force should stick to the old Recommendation. The new Recommendation is under consultation and may be subject to change. Decisions by NRAs are forward-looking and subject to review by the European Commission. Therefore, it should clearly be stated that the new Recommendation does not have an impact on the validity of past decisions. Furthermore, I/ERG is of the opinion that NRAs which have just finished their market analyses before the new Recommendation comes into force should not be forced to start new market analyses earlier than after their usual or planned review period. This should also be taken into account in the wording of Art 16 of the Framework Directive.

It should also be made clear how NRAs should proceed in cases where a currently regulated market is eliminated from the Recommendation. There is likely to be a need (depending on specificities of national legislation, however) for re-analysing such a market before regulation can be lifted (provided effective competition is found). 

�	 However, I/ERG would appreciate additional guidance on the appropriate methodology for defining notional wholesale markets in situations where, for instance, it is not possible to predict with any certainty whether the integrated operator would offer the self-supplied input to third parties under competitive conditions and/or where the likely retail demand substitution effect is unclear.  This clarification would be appreciated in light of the existing framework which holds that “[m]ere hypothetical supply-side substitution is not sufficient for the purposes of market definition”.  







