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France Telecom’s remarks on the European Regulators Group's public consultation on its 2005 work programme

France Telecom welcomes the initiative taken by the ERG to ask for comments on it work programme and is aware of the necessity to focus on topics which are regarded as core priorities. 

In order to increase the foreseeable timetable for the stakeholders and the clarity of the ERG’s purposes, France Telecom suggests that the work program would have to mention the foreseen public consultations relative to some topics. This mention is of a great interest for the sector in order to anticipate answers particularly when experts have to be consulted. 

France Telecom would like to sum up her main remarks on some of the topics proposed by the ERG. France Telecom has no comments on the third category of items. 

1- Remarks on the first category of items

Point a- Report on the broadband market

The broadband issue is of great importance and at the core priorities for the development of the Lisbon strategy. The ERG intends to examine the competitive effects on broadband access provision of VoIP service competition and “naked DSL”/unbundled bitstream access. France Telecom is very attentive to this debate and would like to point out that a position which does not acknowledge the access value would be a risky approach for the whole sector. Indeed, a trend which would fail to cover the access costs may involve freezing investments. Some of the ERG’s members have already and fairly explained that the access costs have to be covered and refuse to allow too low prices in order to maintain competition by the infrastructures.

Point b- Voice over IP

It would be useful to adopt a Common Position on this topic in order to ensure more harmonisation than today in the positions taken by the different NRAs. But France Telecom wonders if this Common Position when adopted will have a real impact because some NRAs have already set up a strong position and it may be difficult for them to implement a new one particularly if it is an opposite one. It would be important to find a solution in order to dissipate the current legal uncertainty.

It is also important to stress that the use of the expression “voice over IP” is too limited and restrictive, it would be better to speak about IP-enabled services which open the door to a real convergence of multimedia services.

The ERG is considering the possibility to adopt an asymmetric regulation and to choose a “lenient regulation of small new entrants”. In this particular issue, the point is not at all to determine if an actor has a significant market power but if the service can be classified as a PATS or not. If it is a PATS, there is no reason to lighten the obligations applying on a PATS provider for the sole reason of its size. Moreover, France Telecom is concerned by a potential danger to adopt such an approach because it can lead to question the principle of social obligations such as provision of emergency calls or caller location. This would be contrary to the end-users rights. The chapter IV of the Universal Service Directive is addressed neither to players enjoying a significant market power on a specific relevant market, nor to players in charge of universal services, but to any operator offering PATS whatever its size. In this chapter, the objective is not to balance the market forces but to protect the end-user.

Furthermore, by applying distinct obligations in accordance with the size of the undertakings, the NRAs may chill investments and consequently innovation.

Regarding the interconnection issue, it is acknowledged that this principle is fundamental and a key concept of the liberalisation. France Telecom agrees with the right to interconnection but stresses that it is not a necessity to impose a regulated interconnection. It would be better for the whole sector to promote a level playing field based on reciprocal commercial negotiation which is the only way to maintain incentives to invest. Usually, it is of the operators interest to interconnect as it has been illustrated under data networks although they are not regulated. 

Point c- Report on experiences with market definition and market analysis and applied remedies

In France Telecom’s point of view, this sharing of experiences with the market analysis process would have been interesting if carrying out earlier. Unfortunately, different approaches have been followed by the NRAs, inconsistent with the objective of harmonisation. It is for instance the case with the market 12 (wholesale broadband access). The NRAs having carried out the analysis of this market have defined different scope of the market, some of them including cable networks and different methods of cost accounting. 

When the Recommendation on relevant markets is reviewed, it will be necessary to take into account the evolution of the sector and to focus exclusively on wholesale services. Due to the specificity of the electronic communications sector, France Telecom considers that there is room for regulation only at the access level (local loop unbundling and bit stream access) plus a general obligation of interconnection, as it is already foreseen in the Access Directive, Article 4. France Telecom would like to recall that the general principles of the new regulatory framework were to prepare the transition towards a common application of competition law and thus to remove progressively the present relevant markets from their specific regulation, not to extend specific obligations to new markets. 

Point e- ERG Common Positions on wholesale international roaming

France Telecom welcomes the process adopted for this relevant market. It is a good approach consistent with harmonisation. Indeed, this kind of approach should be replicable even if the market has a national scope.

2- Remarks on the second category of items

Point f- ERG Opinion on the revision of the Recommendation on relevant product and services markets

France Telecom deplores that the ERG does not evoke the potential withdrawal of some existing relevant markets and only proposes to study the possibility to introduce additional markets in the recommendation of relevant markets. France Telecom would like to better understand how additional markets can be found. Indeed, either they are supported by an existing infrastructure and consequently they are already regulated through wholesale services, or they are supported by a non legacy infrastructure and in this case there is no justification to apply sector-specific regulation.

The criteria for the definition of relevant markets are clearly defined in the Recommendation. France Telecom is seriously concerned that ERG can imagine new criteria applying to emerging markets and already seems to consider that those markets have to be regulated.

