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Comments on the ERG consultation regarding the concept of an operator with Significant Market Power (SMP) 

Executive Summary 

Telefónica welcomes the opportunity that it has been given to take part in this debate that the ERG is reopening with regard to the determination of significant market power. Although Telefónica recognises the merit of going further into the more pragmatic aspects of determining significant market power, we feel the need to express our concern over the framework in which it is occurring and the uncertainties that might be generated. 

Telefónica considers this debate constructive insofar as it leads to the existence of a single updated reference document  – a revision of the European Commission’s SMP Guidelines - since we feel that some aspects of the Guidelines can be improved. 

In this respect, in our view, the primary shortcoming of the Guidelines involves the fact that they limit the market analysis to determining operators with significant market power (SMP), while in the Framework Directive it was stipulated that the market analysis procedure involves two different phases: 

· first, determining whether or not effective competition exists 

· and second, in the event that it has been determined that it does not exist, identifying the operator or operators with SMP. 

It furthermore stated that the criteria for identifying the operator(s) with SMP listed in the Guidelines dealt mainly with the structural characteristics of the market and of the operators present in the market, and not with their behaviour.  In Telefónica’s opinion, it is the existence or not of competitive pressures amongst operators, and not the structure of the market, that determines whether the users benefit from better prices, greater quality and innovation. In short, this constitutes the ultimate objective of the regulatory framework. 

Therefore, by doing away with the first phase, and equating the identification of an operator or operators with SMP – based merely on structural approaches - to the lack of effective competition, there is a risk of designating operators with SMP and, therefore, of imposing obligations on them, in markets that follow certain structural characteristics (especially oligopolistic markets) in which, however, the relationship amongst the operators present on the market involves intense competition. 

Therefore, in Telefónica’s opinion, the main added value that this debate can provide will be to insist on the need for carrying out both phases in the analysis of the market, so that, before any operators with SMP are identified, the essential task of determining whether or not effective competition exists can be undertaken. This determination must occur bearing in mind the behavioural  criteria that were not listed in the Guidelines and which the ERG Document refers to as additional (“further possible indicators”), although they are not referred as being part of the aforementioned first phase, and consequently they are not granted the relevance that they deserve. Furthermore, and in connection with the additional indicators subject to public consultation, Telefónica feels compelled to express its disagreement in considering the indicator “evidence of previous anti-competitive behaviour” as part of the market analysis. 

Therefore, as a result of this debate, Telefónica suggests that the following procedure for market analysis be stipulated: 

FIRST PHASE: EXISTENCE OR NOT OF EFFECTIVE COMPETITION, based on the following criteria, that must be jointly analysed: 

· Competition in prices: evolution of the average price and the price of each one of the services, price levels, method of marketing the services and the components that make up the structure of their prices, segmentation of the offer, promotions. 

· Competition in the range of services on offer: composition of the offer of services, frequency in the launching of new services, replication of services by other operators, investments in development of services and innovation. 

· Competition in the quality of the services: quality and its evolution over time, coverage and its evolution over time, level of customer satisfaction. 

· Competition in advertising and commercial activities: expenditure on advertising for new services and promotions, development of the sales network. 

· Customers’ ability to choose: access to information, complexity in the changeover procedure, specific offers that act as an incentive for operator change, penetration of portability, operator selection and pre-selection, evolution of the churn, loyalty programmes, etc. 
It should be added that by applying the criteria indicated, the result of the market analysis must be interpreted in the light of two filters that should be at the forefront of the analysis: 

· conditions of the boundary of the market or specificities of the market, in terms of size and maturity of the market, as well as geo-demographic and socio-economic conditions

· prospective character of the analysis, so that, although it concludes that effective competition does not exist, it must be determined whether this lack is durable or whether, on the contrary, the market is naturally tending towards effective competition, without any intervention being required. 
SECOND PHASE: IN THE ABSENCE OF EFFECTIVE COMPETITION, DETERMINING THE OPERATOR OR OPERATORS WITH SMP 

Keeping in mind that the existence of an operator with SMP is determined by its ability to behave in an independent way, the criteria listed in the Guidelines to determine whether or not an operator has SMP will only be considered relevant inasmuch as they are a determining factor for this ability to behave independently. Otherwise the NRAs could be led to apply criteria using a “checklist” and intervene in markets by imposing obligations on operators that are not really dominant. 

Thus, the debate that the ERG is raising regarding the current Guidelines should give rise to the introduction of nuances to the criteria listed in them, so that it introduces the necessary references to those cases in which this criteria, far from determining the existence of SMP, are irrelevant or, even, can be indicative of the existence of intense competition. In fact, consideration of these nuances becomes indispensable in those cases in which the “first phase” of the analysis is omitted. 

In this respect, Telefónica suggests in this document some of the nuances it feels the NRAs should take into consideration. 
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Comments on the ERG consultation regarding the concept of operator with significant market power (SMP) 

Introduction 
Telefónica welcomes the opportunity that it is being given to take part in this debate that the ERG is reopening on determining significant market power and which we wish to interpret as originating from the difficulties that National Regulators may be encountering when implementing the Guidelines on the evaluation of significant market power approved by the European Commission in 2002, or the need to incorporate new ideas and developments into the process of determining SMP, which the aforementioned Guidelines do not include. 

Telefónica recognises the merit of going further into the more pragmatic aspects in determining significant power of market inasmuch as we see significant shortcomings – that we already expressed at the time - in the current Guidelines. Nevertheless, we also see the need to express certain concern regarding the framework in which it is occurring and the uncertainties that could be generated. 

There are several reasons that come together and give rise to Telefónica’s concerns. On the one hand, there is the fact that Guidelines approved by the European Commission on this matter already exist in compliance with that stipulated in Recitals 27 and 28 and Articles 14 and 15 of the Framework Directive. On the other hand, we have always understood that, in accordance with the aforementioned Directive, the objective of these Guidelines was not only to guide National Authorities but also to serve as reference in veto decisions on the part of the Commission itself in accordance with that laid down in Article 7 of the same Directive. We are further concerned because the ERG document not only reinterprets but also expands the content of these Guidelines in a way that a priori enlarges and gives a new approach to the Commission’s guidelines. Lastly, we are concerned because the Commission itself,  which has been assigned jurisdiction to supervise the process of determining operators with SMP, has itself expressed its reticence to raise this debate within the ERG
. 

Therefore, and from a pragmatic point of view, Telefónica would welcome this debate insofar as it leads to the existence of a single updated reference document – a revision of the European Commission’s SMP Guidelines – but  has many more doubts regarding its suitability if this were to lead to the existence of two reference documents, especially if divergences existed: on one hand the European Commission’s Guidelines that are based on the Directive and on the other the ERG document with an uncertain basis, and possibly with less stability, which would create confusion in the sector. 

With this spirit of revision, Telefónica hereby submits the comments below since it feels that the analysis and revision of the concept of SMP can provide benefits to the development and implementation of the current regulatory framework. 

1 General comments 

Telefónica considers it essential that the debate does not focus uniquely on the analysis of SMP but rather, in the first place, focuses on the broader context of the analysis of competition in the market, as Article 15 of the Framework Directive stipulated the Guidelines should do. 

The Commission’s Guidelines, as well as the document submitted for consultation by the ERG, focus only on the concept of SMP, understanding that the analysis of competition in a market is equivalent to the existence of dominant positions in the market. However, this equivalence is not valid for all markets and for all circumstances. Although the existence of an operator that has a dominant position in a market, individually or jointly with others, is a sufficient condition for ruling that there is an insufficient degree of competition in a market, the opposite relationship does not always provide the same results. The insufficient degree of competition in a market can be due to causes outside the relative economic position of the players participating in this market, and may be due to an inappropriate regulatory framework, lack of confidence to make investments, technological limitations, lack of spectrum resources or public numbering system, etc. 

Nevertheless, if one heeds the wording of Article 16 of the Framework Directive, once the relevant market to be evaluated has been identified, the market analysis procedure involves two phases. The first phase would involve an analysis of competition on the market, in order to examine the degree of effective competition and, if need be, possible market failures. 

This way, only when it has been detected that there is no effective competition and failures have been identified, will we proceed to evaluate the possible existence of SMP positions amongst the players on the market, whether it be individual dominance or collective dominance. 

In this respect, the Guidelines did not adhere to what is laid down in the Directive, since they indicate that the focus should be on three topics: (a) market definition, (b) evaluation of SMP, (c) designating those companies with SMP; to which a fourth chapter was added on procedural issues related to all these topics. 

Consequently, in accordance with Article 16 of the Framework Directive, the current debate should, in particular, deal with the task of developing the method in which the NRAs should conduct the analysis of competition in a market prior to determining those operators that have SMP. Based on the current wording of the Guidelines, this is based on a series of essentially structural criteria. In this respect, the following section provides some suggestions about the main parameters for analysis of competition, analysis that we suggest should be taken into account and, to a certain extent, which coincide with several of the “additional indicators” contained in the document submitted for consultation, although what is proposed here contains a methodologically different focus. 

On the other hand, the indicators contained in the Guidelines and in the ERG document submitted for consultation include some indications and assessments that are very general and try to apply to any market capable of being studied. 

We should take in consideration that the methodology used for the analysis of the relevant markets has its roots in the Competition Law doctrine.  Thus the approaches and methodologies used for the retrospective ex-post analysis of the dominant position of an operator are adopted, for the purpose of verifying whether a player has abused its dominant position on a market. 

However, the objective of market analysis listed in the Electronic Communications Directives differs substantially from that sought by Competition Law. The purpose of market analysis is to verify the degree of effective competition on the electronic communications markets and, in turn, to identify the players who take part in these markets that demonstrate a significant power on the market either individually or jointly with others, for the purpose of imposing a series of ex-ante obligations. 

Likewise, it should be pointed out that the special characteristics of the electronic communications markets determine the need to nuance or to distinguish the general criteria stemming from Competition Law to analyse all the markets that make up the economic activity of a country. 

The existence of sunk costs in many of the electronic communications markets, the physical limitations and regulatory access to these, the multi-product and multi-segment nature of the offer, the strong overlapping between the ascending wholesale markets and the descending retail markets, the complex relationships between the various electronic communications markets or technological innovation and innovation of services recommend that we reconsider and adapt this methodology initially conceived for sanctioning the existence of a dominant position in the market, based on the past behaviour of a player over a period of time. 

To assume the direct and immediate applicability of the general methodology on the part of the NRAs without questioning how the characteristics of the conditions of the electronic communications markets could play down the effectiveness of some of the analysis criteria and would imply a mechanical application of the regulation which is very far from the spirit contained in the new regulatory framework, which advocates an application of regulation that is much closer to the reality of the markets. 

In this context, once the NRAs have already carried out or are in the process of carrying out the initial analyses of markets, they have been able to acquire knowledge about the specificities of each market that would allow the considerations on each of the parameters contained in the Guidelines for every relevant market to be improved and adapted. Since the ERG is made up of these NRAs, it is this body that would also be in a better position to establish the indicators and considerations for application for each one of the markets as part of the work submitted for consultation. 

Finally, it is necessary to insist that future analyses be carried out, which not only evaluate data obtained from the past, as ex-post regulation does – but which try to forecast the evolution in conditions of competition of the market in order to evaluate whether the market is competitive or whether, even in the case of lack of competition, these markets would be lasting over time and, therefore,  a market that would be competitive in the future. 

In this context the consideration of the indicator “evidence of previous anti-competitive behaviour”, does not fit in.  Hence we feel compelled to express our disagreement. 

The market analyses of markets should not be solely based on the data obtained from past behaviour rather they should also bear in mind the current and future conditions of the market, in order to try to find out when the evolution of these characteristics surrounding the market will have an impact on the behaviour of operators, thus increasing competitive pressure. 

This is the case, for example, of the international roaming market, where technical developments have favoured and will continue to favour in the future actions by operators to increase their compensatory purchasing power (in the case of the buyers) or to increase their attractiveness (in the case of the sellers).  So it should be foreseen that it is a prospectively competitive market. It also occurs on the fixed-line telephone where the eruption of services based on IP technology is substantially changing the future competitive scenario. 

The necessary future outlook of the analysis, the evaluation of the trends of the various indicators or the evaluation of the impact of potential competition or the impact of technological innovation are aspects that are not being sufficiently dealt with in the Guidelines and unevenly handled by the NRAs in the market analyses carried out so far.  Therefore, we urge the NRAs as well as the Commission to make a much greater effort of analysis in this respect. 

2 FIRST PHASE: DETERMINATION OF THE EXISTENCE OR NOT OF EFFECTIVE COMPETITION ON AN IDENTIFIED RELEVANT MARKET 

As has been previously stated, the analysis of the degree of competition on a market is the first and most important phase of activity of the NRAs. The final aim of regulatory action is intervention on electronic communications markets in order to correct competition failures that have been identified in these; that is, to correct deviations from what is deemed to be an ideal situation of effective competition, a correction that legislation obliges to be achieved through the imposition of ex – ante obligations on the operator or operators that have been identified as having SMP. 

Therefore, the evaluation of the significant weight of the market does not constitute an aim unto itself, but rather a means for identifying the market player or players upon which to impose obligations, as long as market failures have been identified. It is for this reason that the greatest part of the effort must fall upon the analysis of the degree of competition that exists in the markets being considered. 

For this, competition indicators that reflect the competitive dynamics or rivalry between market players on a certain market should be considered; indicators that, in many cases, will be common to a number of markets whilst, in other cases, will be exclusive to a given market being considered.   

These indicators of competition, that are collected under the following heading “analysis of rivalry between competitors”, will have to reflect the competitive pressures that exist in a market; i.e. they will have to allow to infer how the actions of one operator are geared towards its differentiation from its competitors with the aim of attracting current or future demand on that market. These indicators will have to allow for the degree of competition existing between market players to be objectively measured and how consumers benefit from such competition. It should not be forgotten that one of the basic principles of regulatory action is the maximisation of consumer benefits. Therefore, competition indicators should allow for the measurement of the degree to which competition between operators has been translated into perceivable benefits for consumers. 

However, for the correct interpretation of these market competition indicators it is necessary to take into consideration the context of the market in which the analysis of competition is taking place, a point which is dealt with below under the heading “surrounding conditions specific to the market”. The different degree of maturity, the number and size of market players, the social and demographic conditions, are all factors that need to be taken into consideration when interpreting the results of the different indicators of competition.      

Furthermore, the analysis will have to have a prospective nature, in such a way that a dynamic perspective is adopted, so that both the evolution and the natural trends in the market can be observed.

2.1 Analysis of the rivalry amongst competitors

Having analysed the features of the market from a structural viewpoint, it is necessary to proceed to analyse it from a behavioural perspective that addresses the behaviour of each one of the market players present on the market, and how their behaviour determines that of the rest of market players. 

In order to do this, it is necessary to proceed by identifying a series of competition indicators that allow for the degree of competition that exists on a market to be objectively established, thereby reducing the scope of subjectivity in the evaluation of the degree of effective competition on a market.

2.1.1 Price competition

Price competition is surely the indicator of competition that is most perceivable by users and that directly results in benefits for them. Indeed, sustained uncompetitive price levels on behalf of one operator (or all), and the ability to maintain these over time, is possibly one of the clearest indicators of a market player’s dominant position on a given market. 

However, the existence of multi-product offers marketed by electronic communications operators and the existence of multi-segment demand, require that the analysis include a complete study of the rates of each of the services provided for each of the segments to which the offer is made. 

This study will undoubtedly have to take into account the different ways in which services are marketed, in order to avoid that an unwarranted homogenisation leads to mistakes in the evaluation of the prices of end-user services. Therefore, it is critical for the analysis of rates to include each and all of the concepts for which the user is billed (subscription, monthly rental, call set up /session, time and/or volume of information charges, etc.). 

In much the same way, an analysis of the nominal prices of offers can also lead to mistakes, given that they, too, may ignore the existence of additionally contracted products (special offers, flat rates), that determine a lower effective price. In this respect, it is necessary to highlight that the use of promotions and discounts in certain markets and services is commonly practiced by operators that compete in a market. The impact on the effective price paid by the customer is not negligible, and its ignorance can lead to mistakes when determining price competition.   

Consequently, Telefónica believes it is necessary to proceed by including the following indicators of competition in the analysis:

· Evolution of the average price of the package of services

· Evolution of the price of each service

· The level of prices

· The way in which the services included in the relevant market are marketed

· Main components of the price structure of the services analysed

· Segmentation of the offer

· Promotions 

2.1.2 Competition in the range of Services on offer

Although price competition may be the most obvious indicator of the degree of competition in a market in which prices can freely evolve, it should be highlighted that it is not the only indicator and that the absence of price competition on a market (i.e. the downward evolution of these) or the fact that, because of regulatory limitations, price competition is weaker, does not constitute irrefutable proof of the absence of effective competition on these markets.

The wide range and innovative nature of services offered to customers also constitutes an unequivocal indicator of the degree of competition on a market. The enrichment, dynamism and innovation of offers constitute a competitive tool between operators, with the aim of developing existing customer loyalty and attracting new customers in the broader sense (both new to the market as well as new customers from other operators). This indicator adequately addresses markets that have evolved beyond the initial phase of market development to a stage where drastic reductions in prices slow down, in order to give way to competition in offers of services to consumers.  

Therefore, in order to analyse competition in services offers, the following indicators have to be taken into account:

· Composition of the operators’ services offer

· Timeframe between the launch of new services

· Replications of the operators’ services offer

· Investment in the development of services and innovation 

2.1.3 Services quality competition

Quality is another key aspect needed to evaluate the degree of competition existing on a market.

Objective factors through which the quality of service can be established are network quality indexes, customer services times, the availability of the services, the success rate of calls, speed, etc. Due to existing competitive conditions on a market and the degree of quality demanded by users of such a market, operators may find themselves in a process of continuous improvement of the quality of both networks and management processes, which leads to investments in new infrastructures and systems, as well as the reengineering of internal processes, with the aim of improving the ratios of quality and customer satisfaction indicators.  

It should be noted that when evaluating the quality offered to customers certain indicators are more relevant than others on the different services markets. An example of the high degree of relevance of the quality of service offered to customers is network coverage in the mobile telephony environment, which can be measured either in terms of geographical coverage or population coverage.   

Generally speaking, service coverage has been one of the most important competitive elements between electronic communications network operators, since it is one of the key features that users take into consideration when choosing a network operator. Consequently, there is a correlation between the degree of existing competition between operators on a market and the high quality levels in terms of availability of services. On the contrary, a market that features a low level of competition would focus investment efforts in more profitable opportunities, to the detriment of other areas. 

Because of this, in order to verify the degree of effective competition, it is particularly relevant to analyse to what degree competition is also taking place with regards to the following indicators:

· Quality of service and its evolution over time

· Service coverage and its evolution over time

· Level of customer satisfaction

2.1.4 Advertising and commercial activities

There is undoubtedly a correlation between the level of competition on a market, and advertising and commercial activities on behalf of market players, which is particularly noticeable on retail markets. This feature is not exclusive to electronic communications markets; quite on the contrary, it is applicable to all sectors of economic activity. Indeed, the industries with the largest expenditures on advertising correspond to those more dynamic and competitive sectors: the motor industry, food and beverages, cosmetics, the pharmaceutical and household products industry, consumer electronics, etc.

The innovative feature of electronic communications services,  together with the complementary nature of some of the features with which existing services are enriched, forces operators to carry out extraordinary efforts in terms of marketing and advertising with the aim of reaching the greatest number of users possible. This action is aimed at both their own customers, through a widespread services offering in order to increase their loyalty, as well as to customers of other operators, using the services offering as a tool to attract these away from the competition (particularly in the professional and business segments that have much more specific customer needs).  

Consequently, expenditure on advertising in the commercial network of the operators present on the market, and its evolution over time, constitute reliable and objective indicators of the level of competition existing on the market, in such a way that greater expenditure on advertising reflects a greater competitive pressure on a such a market.  

Therefore, it is possible to identify a series of additional indicators that also provide information about the degree of competition on a market:

· Expenditure on advertising

· New services

· Price promotions

· Development of commercial network, etc.

2.1.5 Possibility of customer exchange

Competition on electronic communications markets (particularly retail markets) frequently materialises in mixed strategies – that attempt to boost customer loyalty and attract new customers - on behalf of network operators, as they aim to maintain their existing customer base on the one hand, by maximising their level of satisfaction, whilst attracting new customers that frequently come from direct competitors on the other.   

It is here where exit barriers to the market play a critical role when searching for an indicator of the level of existing competition on a market. The coexistence of a high degree of competition and high exit barriers for customers when switching service provider greatly reduce the direct benefit perceived by users, given that in order to enjoy the benefits derived from competition they must give up other features (e.g. a telephone number).

However, in environments with low exit barriers, it is much more likely that effective competition will develop as users themselves, in search of the best offer available, forcing operators to step up their offers aimed at increasing customer loyalty and attracting new clients.

Consequently, the movement of customers between different service providers present on the market also gives an idea of the degree of effective competition that is taking place. Therefore, the following indicators would also allow an evaluation of the reality and degree of competition that is taking place in a given market: 

· Specific offers for attracting new customers from other operators

· Penetration rates for portability, carrier-selection and carrier pre-selection

· Evolution in the number of customers or % of traffic
 that switches operator 

2.2 Analysis of the surrounding conditions specific to the market

Large-scale description of the market

The large-scale description of the market will determine the market on which the service is being offered, the degree of maturity of the market, the evolution of different parameters over time and allow for projections regarding its future evolution. 

The following indicators should be highlighted regarding this analysis:

· Evolution of market shares

· Potential competition

· Service penetration

Size of the market and future expansion

The knowledge of the size of the market in terms of the number of lines, billing, traffic volume, as well as projections of the future evolution of the market, will allow for a correct interpretation of the behavioural indicators of market players. It is to be expected that the values of competitive indicators on a mature market will differ from the usual indicators of an emerging or strongly expanding market, without this implying that one market is necessarily more competitive than the other but rather only reflecting that they are at different stages in their evolution. 

Therefore, extrapolating the values of the indicators obtained during an early phase of market evolution to those in the phase of maturity can lead to the wrong conclusion that a market in its mature phase is less competitive. The reality is that competition manifests itself differently in different phases of a market’s evolution.

Therefore, the indicators that should be considered here would be:

· Size of market

· Historical growth of market and future market expectations

Geo-demographic and socio-economic market conditions

The analysis of the degree of competition on a market cannot be isolated from the conditions that surround the evolution of the market. Those markets characterised by the roll-out of networks are undeniably determined by the demand that conditions this roll-out. In the same way, the socio-economic conditions of the market have a noticeable influence on the behaviour of operators in the provision of services, modifying such a behaviour to adapt to these conditions (promotions, price level, subsidies of network equipment, advanced services offer, etc.)

These characteristics are particularly relevant when carrying out a comparison with other markets in countries with similar features, in such a way that the existence of divergences in the values of the indicators between two different markets is not conclusive with regards to the determination of a different level of competition between them. An example of this would be the inability to compare the evolution of the prices of services in a market that features terminal equipment subsidy vis-à-vis another market where such a subsidy does not take place.  

Therefore, it is necessary to incorporate the following data when proceeding with the analysis process: 

· Income, GDP

· Geographical features

· Penetration rate of service analysed compared to other telecommunications services

Having completed the analysis regarding the degree of competition existing on the market, and only in the case where it has been determined that there is a lack of effective competition on the market, would it be necessary to proceed to identify the market player or players that individually or collectively have significant market power in the market analysed. In other words, in the case where effective competition has been established, the role of the NRA with regards to this market should be considered completed, leading to the conclusion that no ex-ante obligation should be imposed on the operators present in this market. 

3 SECOND PHASE: ABSENCE OF EFFECTIVE COMPETITION, DETERMINATION OF OPERATOR OR OPERATORS HAVING SMP

The current Guidelines include an exhaustive list of criteria that can be indicative of the existence of an operator with SMP. However, there is a risk that the criteria in the Guidelines are considered as a checklist against which an operator is evaluated, leading to the conclusion that an operator has SMP due to the impact of certain aspects of the structure of electronic communications markets (infrastructures that are difficult to replicate, economies of scale and scope), rendering them useless and effectively implying that a conclusive statement with regards to SMP of an operator cannot be established from them.

In this respect, it is essential to evaluate each of the criteria analysed with regards to the concept of dominance, a concept established in the Directives
 and that is derived from the doctrine of competition law so as to describe the ability of a firm to behave independently from other market players.

So, the fact that an operator fails to pass some of the criteria listed in the Guidelines will only determine it as having SMP inasmuch as they represent for an operator its ability to behave independently from the rest of market players. Therefore, for the concurrence of these criteria to lead to the conclusion that an operator has SMP, these criteria will have to be placed in their context and a conclusion should be reached that, vis-à-vis its competitors, they place it in an advantageous position, due to the non-replicable nature of its offer of services.  

In other words, NRAs could incur in a mistake in designating an operator with SMP simply because it reflected features that, being inherent to the market in which it operates, are also present in the rest of operators that compete with it.

With this in mind, Telefónica understands that the added value of this debate could consist in the inclusion of further nuances and clarifications to the criteria included in the current Guidelines, in such a way that they include references to the cases in which the this criteria -far from establishing the existence of SMP- are irrelevant or even may be indicative of precisely the existence of intense competition in the market. 

Actually, the consideration of these nuances becomes essential in those cases in which the first phase of the analysis is omitted, given that these nuances precisely incorporate the fact that in the presence of effective competition the concurrence of certain features in a given operator is irrelevant to the effects of granting it the ability to behave independently.

Therefore, some of the nuances and clarifications that Telefónica believes should be considered in order to ensure the proper application of the criteria when establishing SMP are: 

3.1 Single dominance

· With regards to market shares and their evolution:

Possibly inherited from the old regulatory framework, an operator’s market share is still considered a key feature when determining dominance on a given market.

However, in many cases, the leading market operator does not have a higher price -or would not have a higher price if it were allowed to set prices freely- to that of its rivals, due to its inability to behave independently. In certain situations, the operator with the highest market share leads price movements, pulling its competitors along with it. These features make it essential to have a dynamic vision of the market and its prospective evolution, as opposed to a static analysis of the market.   

On top of all this, the offer of services on behalf of operators in a multi-product environment with multi-segment demand greatly complicates the analysis based on the market share of an operator. This is particularly true inasmuch as the analysis of an operator’s share of number of lines, income and traffic that does not reflect the actual segmentation of offers and demand existing on the market, could hide the real competitive pressures between operators when comparing one segment or service with another (e.g. pre-pay vs. post-pay segments, voice vs. data services, etc.).  

· In terms of the degree of concentration on a market it is common practice to take the HHI index as reference and positively correlate the degree of concentration on the market with the probability of an operator behaving independently if it has the ability to do so. However, the application of this indicator to electronic communications markets, derived from existing barriers to entry into the market (high sunk costs, physical or regulatory entry barriers such as the radio spectrum available, etc.), leads to the conclusion that the great majority of these markets exhibit a high degree of concentration, despite the fact that this indicator allows no conclusion with regards to the features or characteristics of an operators’ dominance (or not) of the market.   On this issue, the European Commission has expressed its opposition to the use of the HHI index in the analysis of electronic communications markets. 

· Perceptible differences between market players can be seen with regards to the following indicators: control of infrastructures not easy to replicate, technological advantages, access to capital markets, product or services diversification, distribution and sales network, vertical integration, operator’s size, economies of scale and scope, etc. 

In their analysis, NRAs should keep in mind the fact that many of the features included in the Guidelines are inherent to the nature of telecommunications markets, so that these can only be determining factors in establishing an operator’s SMP inasmuch as they give an operator the possibility of behaving independently with regards to other players present on the market.

· Indeed, if all operators have comparable conditions these criteria would be indicators of a potentially competitive market. Moreover, the concurrence of these indicators on all operators would only be relevant with regards to the eventual establishment of SMP (in this case, collective SMP) inasmuch as it constitutes an entry barrier to the market. This is a criteria that is not free from further explanation: without prejudice to the existence of entry barriers to the market, the competitive pressures between operators already present on the market can be very high, which again requires an analysis of the competitive behaviour of the operators present on the market. 

· Absence of potential competition: as in the case of entry barriers to the market, this criteria should only be considered when competition failures have been established. In other words, the absence of potential competition is not relevant if effective competition already exists, given that competition can be ensured by the market players that currently make-up the market.

3.2 Joint dominance

As previously highlighted, when determining a position of joint dominance it is fundamental to carry out an analysis of the behaviour of operators given that, if this is omitted and the exercise goes straight to a structural analysis of the market, a mistake can be made leading to intervention in markets where no competition failures occur. Therefore, Telefónica believes that the nuance that must be included in the debate with regards to joint dominance should be that, in the absence of a prior analysis of the rivalry between operators - that could have avoided reaching the stage of structural analysis- some of the structural indicators which may point towards joint dominance do not necessarily reflect an absence of effective competition but, on the contrary, it is possible that they may be reflecting important competitive pressures between operators.

So, in a market with a high degree of concentration, in which operators market a homogenous product in a greatly transparent way, this need not necessarily be synonymous with collective dominance, but rather may give way to a heavy interdependence amongst operators.

On the contrary, in a highly competitive market where operators carry out large efforts in terms of advertising expenditure in order to promote their products, the level of transparency tends to be high. Indeed, it is this transparency that allows for the constant, mutual observance of respective offers on behalf of operators, and which leads them to constantly monitoring that translates into the improvement of the services they offer to end-users. 

Also, product homogeneity does not necessarily stem from an absence of competition between operators but rather, on the contrary, can be the result of this constant monitoring which, yet again, highlights the critical importance of analysing the behavioural aspects of operators.

With regards to the existence of similar market shares, this is not sufficient for determining the existence of joint dominance. Indeed, it appears particularly relevant to carry out a dynamic analysis of the development of these market shares, and their prospective evolution in the future in the absence of regulatory obligations, interpreting the variations and fluctuations of the shares throughout time as a result of the competitive pressures existing on the market.






























































































� See doc ERG (04) 59 of conclusions of the ERG Plenary meeting 2-3 de December 2004: The Commission stated that they have reservations about the document, given the existence of the Commission’s SMP Guidelines


� E.g. As in the case for roaming, where an operator can decide to migrate a large volume of its traffic towards the operator that offers lower roaming prices. 


� Article 14.2 of the Framework Directive: “An undertaking shall be deemed to have significant market power if, either individually or jointly with others, it enjoys a position equivalent to dominance, that is to say a position of economic strength affording it the power to behave to an appreciable extent independently of competitors, customers and ultimately consumers.”
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