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O2’s COMMENTS ON THE REVISED EUROPEAN REGULATORS GROUP (“ERG”) WORKING PAPER ON THE SIGNIFICANT MARKET POWER (“SMP”) CONCEPT FOR THE NEW REGULATORY FRAMEWORK
This document sets out O2’s comments on the ERG’s Working Paper on the SMP concept.  It provides general observations on the scope and purpose of the ERG’s Working Paper and then comments specifically on the criteria in the Paper.

General observations 
O2’s main concern is for the assessment of SMP, both single and joint SMP, to remain in accordance with the established jurisprudence of the Community Competition Law concept of dominance as prescribed by the Framework Directive.
  It is for this reason that O2 considers there is no or at least only a very limited role for a paper from the ERG to identify the criteria for assessing effective competition and to describe their implications for an assessment of market power under the new regulatory framework.  

Not only is the Directive explicit in requiring SMP to be interpreted in accordance with dominance, but it is also clear as to the link between SMP and effective competition in relation to the imposition of ex ante remedies.  Recital 27 states:

‘It is essential that ex ante obligations should only be imposed where there is not effective competition, i.e. in markets where there are one or more undertakings with significant market power and where national and Community competition law remedies are not sufficient to address the problem..’
It is clear therefore that NRAs must interpret the concepts of SMP and effective competition in accordance with Community case law on dominance, and that a market is only not effectively competitive such as to warrant ex ante regulation where there are one or more undertakings with SMP and competition law remedies are insufficient, and a market where there are no undertakings with SMP is effectively competitive.  
It is possible that a document that summarises existing case law on dominance might be of some help to NRAs where it explains how criteria have been applied on the facts in the past and the probative value attributed to them, although it could not be relied upon by NRAs and would have no legal significance.  In any event, such a document already exists in the shape of the SMP Guidelines
, which are expressly intended to guide NRAs in defining markets and assessing SMP.  A further paper is likely only to add confusion.
In addition, as the ERG’s Working Paper seeks to go further than merely summarising existing jurisprudence by building on the criteria in the Guidelines and the Annex to the Framework Directive, there is a risk that the paper may lead to conflict with the NRAs' obligation to take the ‘utmost account’ of the SMP Guidelines, which is an important factor in the Commission's assessment of the proportionality and legality of proposed NRA decisions.
Furthermore, the ERG has not set out what are the 'existing experiences of NRAs' that have led it to go beyond the SMP Guidelines, the Annex to the Framework Directive and the jurisprudence of the European Courts and European Commission.  In the interests of transparency and completeness, O2 might have expected the ERG to explain how those criteria that go beyond the established ones are justified and appropriate, and in what context this is so.  Furthermore, O2 might have expected the ERG to discuss the burden and standard of proof placed on NRAs and how it envisages reconciling national differences in order to ensure a harmonised application of the principles.

One of the recognised difficulties associated with assessing the SMP criteria is the weight to be attached to each.  The ERG’s position on this matter is set out in paragraph 6 of the Working Paper where it states that ‘…it is not considered appropriate to set priorities (put weights) on the criteria’.  However, the statement made at paragraph 23 of section 3 seems to conflict with this.  It is suggested there that since determination of dominance requires an assessment of all the competitive conditions significant to the market in question that ‘If this assessment reveals an imbalance in the relevant characteristics to one company’s advantage, this could mean that the company’s scope for using competitive parameters or market strategies can no longer be adequately restricted by its competitors’.  This statement seems odd because in the absence of weighting and prioritisation, O2 would query how such an ‘imbalance’ could be established.  

Without prejudice to the foregoing, in the remainder of this document O2 provides comments on some of the specific criteria that the ERG has adopted in its Working Paper and the interpretation it has attached to those criteria.  
Criteria for assessing single dominance

Market shares

While persistently high market shares may confer on an undertaking a position of strength such as to enable independence of action from competitors, customers and suppliers, and possibly enable it to earn higher profit margins, as explained further below in relation to excessive pricing, focusing on profitability and profit margins in an assessment of market power is unlikely to be helpful.  In addition, any alleged higher profit margins resulting from market power will depend on the prevailing circumstances, such as, for example, innovation and changing demand conditions, and, depending on the assumptions adopted, economic theory produces different outcomes for the relationship between market shares and profit margins.  
O2 considers that the paper fails to deliver a 'better understanding of some of the main points that can be considered in the analysis' of single dominance.  For example, it does not explain what the ’more common analysis of market shares‘ is other than HHI or CR3 or CR5 concentration ratios and how these might impact the analysis.  In addition, although it states that volume data should be used where there are no large differences in prices and that if there were significant differences in prices, calculations based on volume data would not paint a realistic picture of the position and economic significance of market players, it would be more helpful for there to be an explanation of how such differences should be explained and what their impact is on an assessment of single dominance. 
Finally, the paper fails to recognise that high market shares may not reflect the actual level of competition that may be present at a 'bidding for business' stage in a procurement and that where a firm has a higher market share by value rather than by volume, this could be a sign that the firm has a more favourable mix of customers and traffic and/ or as a result of a legitimate strategic decision to focus on higher value customers.  It is not necessarily an indication that the firm is able to set higher prices than its rivals.  
Overall size of the undertaking

The European Court of Justice has held that a firm’s overall size and strength is irrelevant for the purpose of establishing dominance.  The mere fact that a firm is large does not, in itself, mean that it is dominant in respect of any particular product market.
  Therefore, if any factors associated with size are relevant to an assessment of market power, they must be shown to contribute to enabling the independence of conduct that is the legal test for dominance.
Control of infrastructure not easily duplicated

O2 considers that, as mentioned in paragraph 44 in relation to principles such as calling party pays, NRAs must take account of legal and regulatory choices adopted by Member States in order correctly to interpret this criterion as a possible indicator of single dominance (i.e., importance of infrastructure and service-based competition).  They must also take account of the fact that in assessing barriers to entry in the form of infrastructure, it is the asymmetries in costs incurred between existing and new entrants that are relevant and not the fact that a new entrant might have to incur such costs.  NRAs must also preserve incentives to maintain planned and implement proposed future investment.
Absence of or low countervailing buyer power

In assessing the impact of buyer power, it is important to note that it is not whether a majority of a customer group could or would switch but whether enough would switch such that the hypothetical monopolist would be constrained in its competitive behaviour.  It is notable that in many telecoms markets operators are constrained by buyer power, for example in respect of large corporate tendering procedures and in the context of bilateral roaming agreements.  Furthermore, where it is alleged that buyer power is low, NRAs must overcome evidence relating to investments in network build-out and quality and customer acquisition and retention because such investments are incompatible with low buyer power.
Absence of potential competition
In many telecoms markets, operators are constrained by actual and potential competition for example by other MNOs on network build-out, price and network quality.  Furthermore, as mentioned above, it is the asymmetries in costs between existing undertakings and new entrants which are important.
Excessive pricing

As the ERG recognises, price cost margin analysis is fraught with difficulties, for example in relation to the allocation of revenues and costs.  As regards comparisons of prices charged, it is important that the appropriate price comparator is selected and that it is recognised that there is no reason why two or more services should yield similar margins regardless of the cost of the services as is the case, for example, for theatre tickets or airfares.

The practical problem of identifying when a price is excessive often leads to an examination of profitability.  Although there is some theory around how one might measure ‘excessive’ profits, it is rarely a simple task to measure the profitability of a firm or the level of profits it ‘ought’ to earn.  Even if it is possible to identify profits above a notional competitive level, this is unlikely to provide evidence of the state of competition on a market.  Where a firm operates in more than one market, it is very difficult to attribute the high profits to one particular market, which must be done if the assessment of profits is to say anything about competition on that market.  Nor is it necessarily the case that high profits arising from a market are a consequence of SMP in that market.  

In view of the difficulty in measuring excessive pricing and the ambiguous results it produces, this criterion is of little practical value to NRAs in their market assessments.  They must be able to prove prices are excessive and if there is any doubt this must be resolved in favour of the undertaking.
Criteria for assessing joint dominance

The Working Paper is unclear on how the ERG intends to apply the existing jurisprudence on collective dominance and seems to imply that NRAs should not be bound by it.  Paragraph 25 of the Working Paper states that ‘[the CFI’s judgement in Airtours/ First Choice] shall not be interpreted as a final finding, but merely as a fact that jurisprudence of European Courts on joint dominance is evolving and hence has to be taken into account when assessing dominance.’  NRAs are required to interpret SMP in accordance with Community case law on dominance and the CFI’s ruling in Airtours/ First Choice is an important part of case law on joint dominance, which NRAs do not have the flexibility to ignore.
Transparency

In discussing transparency, the Working Paper should recognise the degree of historical and continuing transparency required under the regulatory regime and the timing for compulsory production of information.  Clearly, no suspicion should be attached to information that is published in satisfaction of a regulatory obligation.  
Furthermore, NRAs should be careful not to overstate the degree of transparency in a market, in particular where this is characterised by bespoke deals for corporate customers, and in view of competition on elements other than price.
Similar cost structures and market shares

As noted by the Working Paper in the section on single firm dominance, market shares should not be viewed in isolation at a given moment in time, but rather NRAs should obtain historical information to view the evolution of market shares. 

In relation to cost structures, NRAs should discount similarities relating to portfolios of network infrastructure and services, spectrum bands and population and geographic coverage similarities as these are largely dictated by licensing and spectrum rights of use obligations. In addition, any alleged similarities relating to economies of scale and geographic footprint must be realistic.  
Various kinds of informal or other links between the undertakings concerned

The Working Paper’s reference to patterns of price movements would be more appropriate in connection with lack or reduced scope of price competition than in the section on informal links.  In addition, undertakings have the right to adapt themselves intelligently to conditions on the market and the existing and anticipated conduct of their competitors without this leading to a finding of joint dominance.
  Therefore, patterns of price movements should be interpreted with caution.

Retaliatory mechanisms

Any retaliatory mechanism must be credible; therefore, if it is not in the economic interests of the 'non-deviating' collectively dominant firms to take action following deviation, any hypothetical action is not a credible retaliatory mechanism.

In considering retaliatory mechanisms, the question is whether the individual interests of the market players (maximising profits while competing with other operators) outweigh the common interests of the members of the alleged dominant oligopoly (for example, restriction of capacity in order to increase prices, which in any event is difficult to envisage  in mobile markets).  
Any retaliatory or deterrent measures must be capable of being implemented quickly and effectively.  Whether or not the other market players can detect any cheating promptly is therefore vital to their effectiveness.

Lack or reduced scope of price competition

It should be noted that if price levels have reached competitive levels there is no reason why they should continue to decrease and that this may explain any alleged lack of price competition.
Further relevant indicators to identify market problems
While O2 is fully aware that the criteria listed in the SMP Guidelines or indeed the criteria cited in previous case law are not the sole indicators of dominance, any criteria that are used by NRAs to support a finding of dominance must be fully justified by the economic facts and the legal test of dominance.  In particular, where an NRA uses criteria not in the Framework Directive or the SMP Guidelines the burden will be on it to show that those criteria are relevant to defining a relevant competition law market.  If NRAs are going to use additional indicators as complementary input to their analyses of effective competition and dominance, it is imperative that they justify the use of such indicators, their probative weight and, if such complementary indicators do not appear in market, that this absence is noted and any relevant inferences discussed.

Evidence of previous anti-competitive behaviour and collusion

NRAs should use this criterion with care when establishing SMP.  Certain behaviour is only anti-competitive and thus abusive when engaged in by a dominant firm.  It is not possible to work backwards and take allegations or even actual behaviour as evidence of dominance.

In addition, O2 considers that the number of reported complaints alone is not persuasive evidence as companies and individuals complain not only where they have a serious concern but also sometimes for strategic reasons.  It is only those cases where a competition authority has found a breach of competition law and imposed a sanction that can legitimately be taken into account.  The ERG should explain in any event the inference to be drawn if there has been previous anti-competitive behaviour and the relevance of this where a particular firm was not party to or involved in that behaviour.  Further, it is unclear what ‘the indicator can be judged on the grounds that economically feasible and fair transactions are achievable’’ means.

Existence of standards and conventions

The use of standards is typically encouraged by regulators (not least the European Commission) to ensure interoperability of services and freedom of choice for consumers.  Whilst the existence or otherwise of standards may affect the workings of the market, in themselves they are not an indicator of the presence or absence of effective competition.  
International benchmarking

The results of international benchmarking should be interpreted with caution.  There are many reasons why criteria would be different in different (even comparable) economies without implying a lack of effective competition in either one of them.  Costs may differ and the historical development of the market may lead to different markets shares and levels of concentration without saying anything about the state of competition.  
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� 	Recital 25 and Article 14 of Directive 2002/ 21/ EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic communications networks and services (Framework Directive).


� 	Commission guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services, OJ 2002/ C 165/ 03).


�  	See Hoffman La Roche v Commission 85/76 [1979] ECR 461.


�  	Joined cases 40/73 et al Suiker Unie [1975] ECR 1663, paragraph 173-174.
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