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France Telecom’s remarks on the European Regulators Group's public consultation on Revised ERG Working paper on the SMP concept for the new regulatory framework

France Telecom welcomes the opportunity to participate to a public consultation launched by the ERG. In her opinion, it is one of the best means to listen to the market players and to keep a productive dialogue between all players and regulatory authorities regarding the major stakes.

Nevertheless, regarding this current consultation, France Telecom would like to better understand ERG’s purpose to identify criteria for the assessment of effective competition and to describe their implication for the assessment of market power in so far as the European Commission’s guidelines have the same objectives. Indeed, the guidelines “set out the principles for use by National Regulatory Authorities in the analysis of markets and effective competition under the new regulatory framework for electronic communications networks and services”. In particular point 11 of these guidelines points out of their major objective: “ to ensure that NRAs use a consistent approach in applying the new regulatory framework, and specially when designating undertakings with SMP in application of the regulatory framework”.

France Telecom is concerned by a potential danger to deliver different papers dealing with the same concept; either the documents are redundant so it is not necessary to duplicate them, or they are not identical and thus they open the door for divergent interpretations; consequently this situation may involve much more confusion and legal uncertainty than the intended clarity.

Moreover, if the ERG considers that it is necessary to write an additional paper to the Commission guidelines in order to enlighten specific applications, then the ERG members can state their experience and their know-how regarding the points which are not enough dealt with by the Commission’s guidelines into an ERG document, but it is imperative that such a document is endorsed by the Commission in order to avoid any legal uncertainty and to ensure a real harmonization. This paper would consist of a useful complement and it would provide a supplementary opportunity for NRAs to have a close dialogue with competition authorities about a core competition concept. In any case, a new paper would not have a legitimacy to define differently the SMP concept as it is based on a well-defined notion under competition law. 

To conclude, France Telecom stresses the fact that this document, rather than enlightening the SMP concept, may make the concept fuzzier and it is unlikely to provide a concrete tool for harmonisation of the internal market. 
