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KPN comments on the Revised ERG Working paper on the SMP concept for the new regulatory framework October 2004

KPN NV, January 2005


A.  Commission guidelines on market analysis and the assessment of SMP sufficient 

1. KPN does not see any added value of the Revised ERG Working paper on the SMP concept for the new regulatory framework. This mainly because of the fact that in July 2002 the European Commission already published its "Commission guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services.". These guidelines contain enough jurisprudence and references to the (legal) interpretation of the SMP concept. 

2. The arguments given by the ERG why its Working Paper should be published are the need to do further work (quote)
: "(…) on the theoretical implications of the SMP-criteria as set out in par. 78 and par. 97 of the SMP –guidelines" and (quote): "Specific attention will be given to the theoretic economic background, and its practical implications on market analysis in the new regulatory framework." These arguments are not further elaborated upon. To KPN these arguments are too thin to base the need for further work on the concept of SMP upon. 

3. Moreover two separate documents – i.e. the Commission guidelines and the ERG Working Paper – will probably give rise to confusion as to which document is leading regarding the implementation of the New Regulatory Framework by different NRAs.    

B.   No need for ERG Working Paper, possibility for update Commission guidelines

4. Furthermore, if there is a need for more clarification, or additional information on the concept and the application of SMP, it should be the Commission itself that should publish an update of its existing SMP guidelines. This primarily because the Commission itself is the authority that has dealt and still deals with the application of competition law and the SMP concept over a long period of time. The need for such an update published by the European Commission may well be justified because of the modernisation of the EC antitrust enforcement rules and the implementation of the revised Merger Regulation that have taken place last year. 

5. Especially the Merger Regulation with the added doctrine of significant impedement of effective competition can shed new light on the SMP doctrine and/or the notion of effective competition within the boundaries of competition law. The revised Merger Regulation is also important because the arguments to revise the Regulation were primarily based upon the fact that the application of the concept of collective or joint dominance by the Commission was rejected by the Court of First Instance (Airtours, Tetra Laval, Schneider). The same concept that is included in the Commission guidelines on SMP and that the ERG extensively takes into account in its Working Paper. This may be an additional reason for the ERG not to elaborate further on the concept of collective or joint dominance, because within the framework of EC Competition law (i.e. Merger Regulation) this concept has been more or less abolished.     



C.  No need for additional indicators outside boundaries of EC Competition Law principles

6. KPN does not see a need to publish or draft a separate document on the SMP concept for the new regulatory framework by the ERG, because the Commission already has published its guidelines on the assessment of SMP. If updates are deemed necessary, this should be done by the Commission itself. If nonetheless the ERG should want to publish its Working Paper on the SMP concept for the new regulatory framework, it should not go outside the boundaries of EC competition law jurisprudence. 

7. The application of the New Regulatory Framework is based on competition law principles. This means that within the New Regulatory Framework there is no need to apply principles that are outside the domain of competition law. This however, is exactly what the ERG intents to do in its last paragraph 5 "Further possible indicators to identify market problems". There it states that (quote)
: "(…) the following indicators (which may not yet have been taken into account in European jurisprudence and are not included in the SMP-guidelines) can provide valuable input to inform the analysis of the market."

8. For KPN this is not acceptable. Indicators that are not taken into account in European jurisprudence and therefore are not included in the SMP-guidelines, should not be applied by NRA's or included within the Working Paper on the SMP concept of the ERG. To include indicators that are not yet tested in the European legal domain, causes uncertainty as to how reliable and thrustworthy these indicators are. The indicators that are included in Paragraph 5 give a good illustration of these concerns. 

9. First of all, it is very hard to see in what way the number of applications for certain services, the length of average period of time between the applications and agreements for these services can be considered as evidence of previous anti competitive behaviour
. Moreover, anti-competitive behaviour is not the relevant topic in the context of this Working Paper; that is the existence of SMP and its assessment.

10. Also the notion that the speed and varieties with which innovative services are brought to the market can be considered as an indicator of active competition, is not straight forward. It can also be argued that lack of innovation is caused by the ex-ante regulatory framework itself because such a framework limits the possibility for SMP operators to offer innovative services (for instance bundles). In that way ex-ante regulation becomes a self fulfilling prophecy. Innovation as indicator of dominance therefore leaves too much room for multiple interpretations and ambiquity. This is confirmed in the Working Paper where it states that (quote)
: "However, the measurement of this parameter is hard to standardize and the practical difficulties of monitoring retail offerings may limit the analysis on this criterion to a very general level." 

11. Also indicators such as the non-existence of standards/conventions and the customers inability to access and use information (i.e. lack of tariff transparency) can not be considered to be straight forward indicators of SMP. The existence or possible enforcement of standards/conventions – i.e. not the lack of it - may hint towards a collusive or oligopolistic market in which effective competition is inhibited. 
12. The argument made in the Working Paper is that lack of tariff transparency may lead to less switching of end-users and therefore the continuation of SMP. Also this argument is not straight forward because – due to the lack of tariff transparency – the SMP operator also will not be able to monitor the market clearly and therefore will probably not be capable of setting the right tariffs to satisfy the end-users. Therefore it runs the risk that its customers will seek alternative operators. Just as with the issue of standards/conventions, with too much tariff transparency effective competition can be impeded, resulting in a collusive market outcome. This risk is also recognized in the Working Paper, i.e. paragraph 27.
D.  SMP and emerging markets white spot in existing documents

13. Finally, in the ERG Working Paper only slight reference is being made to the possibility of dominance in emerging or fast growing markets. It is stated that (quote)
: "In emerging markets or fast growing markets, high market shares are less indicative of market power than in mature or slow-growing markets." In a footnote reference is made to the ERG Remedies Paper and to recital (27) of the Framework Directive. In both publications, just as in the Commission guidelines on the assessment of SMP, the subject of emerging markets and possible regulation is only slightly touched upon. 

14. In case the ERG want to publish its Working Paper, contrary to the opinion of KPN that there is no need for it, then the Working paper on the SMP concept for the new regulatory framework offers the possibility to elaborate more on the concept of emerging markets and the possibility to find dominance on such emerging markets, based for instance on an overview of European competition law jurisprudence regarding regulation of emerging markets. Due to the dynamics of emerging markets (high growth rates, innovative products etc.) is it not likely that dominance will easily be found in emerging markets. .  
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