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Public consultation on a draft ERG Opinion on proposed changes to the Commission Recommendation on          Accounting separation and cost accounting

Draft ERG Opinion on proposed changes to the Commission Recommendation on cost accounting and accounting separation of 1998

· Sky Italia remarks, in the first place, that the comments hereby made  with respect to the Draft ERG Opinion on proposed changes to the Commission Recommendation on cost accounting and accounting separation of 1998 cannot be held as acquiescence to the national applicable regulatory framework relating to the above mentioned issue of cost accounting and accounting separation. The current obligations of  Sky Italia as a regulated company entail solely from the applicable provisions of the Undertakings (in particular, par. 10.6) provided by the company to the European Commission and attached to the Commission Decision adopted with reference to the case no COMP/M. 2876 – Newscorp. / Telepiù, on April 2, 2003, declaring the acquisition by News Corporation Limited of sole control of Telepiù S.p.A. and of Stream S.p.A. compatible with the common market and the EEA Agreement. 

· Sky Italia believes that the Guidelines should confine themselves to defining a general methodology for Accounting Separation and Cost Accounting, and then leave to the NRAs the definition of an appropriate implementation methodology (following appropriate consultation with the regulated company, to take into account the specificities of market circumstances in each case).   

· As a matter of general principle, it should be specified that all applicative details of the regulatory models should be discussed and shared between NRA’s and the local regulated companies through technical working groups (or in other appropriate formats), and should take into consideration the specific characteristics of the individual regulated markets in terms of customers, type of services, etc.

Section 1 – Cost Accounting and Accounting Separation

· As to the rules for the allocation of joint and common costs, Sky believes an alternative to Step III) is also appropriate.  In certain circumstances, it might not be appropriate to allocate common costs based on the share of directly attributable expenses.  If the regulated company can provide the NRA with sufficient justification as to why a different attribution method should be allowed (say, allocation based on revenue shares, or even equal shares between the businesses), such alternative methods should be deemed acceptable.

· Sky would also like to emphasise that while public guidelines by the NRAs for the relevant cost base (i.e. historical cost accounting “HCA” or current cost accounting “CCA”) would be welcomed by the regulated companies, the development of CCA might not be necessary/appropriate in all industries.  Thus, taking into account that CCA places an additional burden on the regulated companies, Sky considers that the need for CCA should be evaluated on an individual basis by the NRA and not automatically imposed (i.e. contrary to para. 2 on p. 5 of the Annex). 

Section 2 - Principles for cost causality, driver definition and attribution methodologies

· Sky Italia agrees with the principle of “cost causality” as the main driver for allocating costs.  However, Sky considers inappropriate a pre-set limit to the share of total costs that unattributable costs could represent.  Rather, Sky believes that the regulated company should agree with the NRA on those cost categories that cannot be directly or indirectly allocated, depending on the specific circumstances of the market.

· The ERG considers a “high level of disaggregated detail” in costs captured as necessary for the appropriate implementation of cost allocation.  Sky would welcome more guidance on what level of detail would be considered sufficient to satisfy the principle of transparency, and/or an indication of whether the acceptable level of detail could be agreed in discussions between the regulated company and the NRA prior to the implementation of the regulatory accounting system.    

· In Sky’s view, Figure 1 provides a useful illustration of the allocation process to be implemented.  However, it would be perhaps more intuitive if the steps were listed in reverse order, i.e. from “direct” to “indirect” to “general” allocation. A process order whereby the allocation of the costs of “other functions” across the different businesses comes last would also allow this allocation to be based on the relevant share of the directly attributable costs for the business (or share of revenues, if relevant).  

· Sky supports the ERG’s view that the criteria and drivers for the allocation of operating costs and working capital expenses, as illustrated in Tables 2.3 and 2.4 of Section 2 of the Annex,  should be considered general guidelines only, and could be customised in each case to reflect the typical costs and accounting structure of different regulated company.  Regulated operators should be allowed to develop cost allocation procedures tailored to own circumstances, naturally in conjunction with the NRAs.   

· Sky Italia supports the view that allocation criteria and accounting separation methods should be formally agreed between the NRAs and the regulated companies (with the help of interim working meetings) before the regulated company initiates practical implementation of the required changes to its accounting system.  

Section 4 - Cost of capital and capital employed

· In principle, Sky supports the use of a WACC methodology for calculating an appropriate  cost of capital.

· For the definition of the relevant parameters, Sky Italia is of the opinion that in cases where a specific Beta for the regulated company is not available (for example, unlisted companies) and/or the Beta of the Group to which the regulated business belongs is not applicable (because of the specific characteristics of the local market and/or development stage of the regulated company), then the most appropriate option would be to adopt a Beta based on a sector benchmark represented by other national and international companies with a comparable level of development and risk.

· Regarding the allocation of capital value to regulated activities (Section 4.2), Sky acknowledges the advantages of current valuation methodologies in terms of providing correct competitive signals to the market.  Sky wishes to note, however, that current valuations might represent more value to regulatory accounting in some industries than others, and that the necessity of constructing a current valuation of capital employed should be discussed between the NRAs and the regulated company prior to implementation.

Section 5 - Qualitative characteristics of accounting information

· Regulatory Cost Accounting is based on and reconciled by the company’s General Accounting, represented by the annual general ledger audited by the audit firm. 

Sky is of the view that the choice of accounting principles cannot be made by NRAs, but is in the exclusive competence of the financial authorities (for example, CONSOB in Italy).  Thus, in the absence of specific regulatory accounting requirements, the general accounting rules used by the company in their general ledger would have to be applied. 

· While Sky agrees in principle that regulatory accounting policies should follow the form used in the preparation of standard statutory accounts, it ought to be recognised that in certain circumstances deviations might be acceptable.  For example, the NRAs and the regulated companies might agree to consider certain items appearing as “operating expenses” in the statutory accounts, as “capital expenses” (such as subscriber acquisition costs, for instance).  Similarly, regulatory accounting might accept a different fixed-asset depreciation period for certain CapEx items than the one employed by the statutory accounts overall.  
· As correctly stated in Section 2 of the Annex, periodic reviews and changes to the drivers and allocation criteria might be necessary as the business develops. Consequently, in order to guarantee comparability and consistency overtime, Sky supports the principle that eventual changes in the regulatory accounting application framework should be discussed and shared with the NRAs prior to the period, in which they are to be implemented.  In cases where timing is of issue, or where  modifications (unpredictable prior to the event) are needed in the course of  the reporting period, the regulated company would undertake to motivate them fully in the following audit process. 
Discretionary costs materiality

· Sky disagrees with a fixed peremptory limit for discretionary costs allocation.  While Sky believes that regulated companies should make all reasonable effort to allocate costs on the basis of causality, we consider that it would be more appropriate for the NRA and the regulated company to agree on the category(ies) of costs to be allocated on a discretionary basis (irrespective of their share of total costs), rather than set a peremptory limit on the share.  To aid in the determination of the allocation criteria, regulated companies should provide all relevant information required by the NRAs and the audit companies on the nature of their costs.

Other comments

-
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