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1 Introduction

COLT Telecom Group plc (“COLT”) welcomes the opportunity to comment on the Draft document setting out the ERG Opinion on proposed changes to the Commission Recommendation on Accounting separation and cost accounting of 26 April 2004 (referenced ERG (04)15 and hereafter “the Opinion”).

Aside from its personal contribution to this consultation, COLT, as a member of ECTA, would like to stress that it fully endorses the position taken by this association regarding the present consultation. The purpose of this contribution is therefore not to specifically re-iterate every argument developed in the ECTA position paper but to focus on COLT’s specific areas of concern to further assist the ERG in the finalisation of this paper.

Given that some of our comments apply to the entirety of the draft opinion, we have chosen to first emphasize some general points at the level of the principles, before addressing the specific questions listed in the cover letter accompanying the ERG AS Opinion.

We thank you in advance for taking consideration of these views. Feel free to contact Caroline De Cock, Director Regulatory Affairs and Public Policy EU, by phone (+ 32 (0)2 790 1886) or email (Caroline.de.Cock@COLT-telecom.be) should you need further information.

2 General remarks: essential principles in the field of accounting separation and cost accounting

2.1 Absolute Necessity of Having Effective Accounting Separation and Cost Accounting in Place

Establishing and enforcing regulatory boundaries between the networks of dominant incumbent operators and downstream retail operations is key to facilitating effective competition.  The difficulties encountered in opening up to competition the electronic communications market have certainly illustrated the adverse effects arising from price distortion and the potential for anti-competitive behaviour by incumbents in each Member State.

Many of the regulatory principles in place rest on the application of cost orientation and non-discrimination by vertically-integrated incumbents. Verifying the respect of these two key pro-competitive principles is realistically only feasible, when facing such vertically-integrated companies, through an effective and efficient application of Accounting Separation and Cost Accounting mechanisms to the various businesses of this incumbent.

In implementing or strengthening the accounting separation and cost accounting systems in place, NRAs must always ensure that the underlying data are reliable and that the end product produced by the incumbent is “fit for purpose”. The United Kingdom is a good illustration of the fact that, despite what appeared initially to be fairly comprehensive accounting requirements, the end product has revealed itself to be of limited practical use to competing operators, although a constant dialog between Ofcom and the industry players has already allowed for considerable (and on-going) improvement.

2.2  “Le mieux est l’ennemi du bien” or the Need to implement effectively Accounting Separation and Cost Accounting as soon as possible, even if it requires a layered approach

Accounting Separation and Cost Accounting have emerged as concepts for the first time in the European Union telecommunications regulatory landscape in the Council Directive 92/44/EEC of 5 June 1992 on the application of open network provision to leased lines
. Twelve years later, one can wonder at the fact that some of the most basic principles highlighted in this ERG AS Opinion are still not effectively implemented and controlled in many Member States, and that no consistent definition or application of Accounting Separation exists at this stage in the European Union.

COLT Telecom would therefore like to urge the members of the ERG to move ahead with the effective implementation of Accounting Separation and consider it a key priority to the proper implementation of the New Regulatory Framework: Accounting Separation is a cornerstone of this framework, past experience having shown the difficulties encountered by NRAs in curbing abusive behaviour by incumbents where proper Cost Accounting and Accounting Separation mechanisms are not yet in place.

To this avail, COLT Telecom would like to quote the French saying “Le mieux est l’ennemi du bien”
, which encourages NRAs to accept that, where implementation of a fully-fledged Accounting Separation and Cost Accounting system is not feasible immediately, a partial implementation should be envisaged, with the aim of attaining full implementation in the medium term. Every step towards more transparency is essential to effectively applying the key underlying features of the regulatory framework (old or new). 

Twelve years after the 1992 ONP Leased Lines Directive, there is still a tendency to wait needlessly to implement Accounting Separation until all elements are in place to allow for the simultaneous and fully-fledged implementation of every aspect of the Accounting Separation and cost accounting system. This has caused unnecessary delays that have played in favour of the incumbent. 

COLT believes that NRAs should take a strict but pragmatic approach to this matter whereby, based on what is already in place within the targeted incumbent, partial implementation occurs immediately, accompanied by a strict plan with dated milestones towards full implementation.

2.3 NRA pro-active approach to Accounting Separation and Cost Accounting and the importance of transparency and consultation in this field

As is the case with all the remedies, many tools are made available to NRAs in order to ensure a level playing field between market players, but emphasis must be put on: (1) the need for timely intervention and constant monitoring, (2) the need to effectively use the tools available and enforce them by means of penalties that “hurt”, and (3) the need for NRAs and the Commission to look at the legal framework in which the NRAs need to function in order to see which gaps or restrictions need to be fixed to allow the effective use of the tools made available.
 

Certainly a key element to this timely and effective intervention is the implementation, in the cases where Accounting Separation and/or Accounting Separation have been deemed justified and proportionate, of a number of key principles, namely:

· The need, where appropriate, of ensuring transparency of the adopted methodology and the underlying data;

· The need for the verification of the produced figures through a full independent audit;

· The need for a thorough on-going qualitative assessment of the effectiveness of the regime in place, that goes beyond a mere checklist approach; and

· The need for regular consultation on and publication of both the results of the Accounting Separation system and the adopted methodology to derive these results.

COLT Telecom would specifically like to emphasize this last key principle, i.e. the need for regular consultation on and publication of the data and methodologies used by incumbents in complying with Accounting Separation and Cost Accounting requirements.

Consultation in this matter is important as players in the market have a practical understanding of these matters that can be a good complement to the expertise of the NRAs in assessing the validity of the proposed methodology. The “regular” aspect of these consultations is necessary due to the fact that regulatory accounting is an evolving topic which must adapt to market and technology changes. Moreover, in case of gradual implementation of Accounting Separation and Cost Accounting, consultation at each step of the evolution from a partial implementation to a full implementation seems desirable.

Publication and general transparency in this matter is as critical, as it is key to allowing market players to assess the fairness of costs charged by incumbents and the effective compliance with non-discrimination requirements.

COLT would like to point out that, the lack of published accounting data in many Member States certainly does not aid the process of transparency.  Without publication, interested parties such as new entrant operators have fewer tools for assessing the presence or absence of anti-competitive practices by the incumbents (such as non-cost-orientation, -cross-subsidies, or discrimination), thereby considerably reducing their possibility of complaining against such abusive practices.  Publication would therefore assist both the NRAs, by enabling benchmarking and other comparisons, and assist new entrants to assess the reasonableness and fairness of charges.

Of course, in some cases, the “company confidential” nature of certain information could be a hurdle to this transparent approach. COLT would however encourage NRAs to carefully analyse such allegations of business secrets or other confidentiality claims to assess their veracity, as practice has shown that such claims are often used to avoid scrutiny even where scrutiny is essential and full legitimate. While there might be legitimate reasons for monetary values of certain costs to be considered business secrets, COLT believes that the general methodologies of valuation (including detailed cost categories) and apportionment are unlikely to be of a similar confidential nature. 

3 Comments regarding the specific areas where submissions were invited

Draft ERG Opinion on proposed changes to the Commission Recommendation on cost accounting and accounting separation of 1998

Q1: Do you agree that the proposed changes to the text of the Recommendation as set out in the draft ERG Opinion addresses correctly, in general, the issue of cost accounting and accounting separation obligations, or do you think that there is any part that should be expanded/reduced? If so, please provide details.

COLT Telecom believes that the issues analysed in this Opinion certainly merit the thorough approach taken by the ERG and does not therefore believe that any reductions are necessary. 

On the contrary, COLT would like to encourage the ERG to vest further attention to the important questions of:
· transparency of SMP operators costs and margins on their services, in order to curb cross subsidies and discriminatory practices,

· Industry consultation and publication of both results and methodologies, and external audit, which are the essential tools for ensuring that any cost accounting and accounting separation measures achieve the regulatory objectives of safeguarding fairness and transparency (see Section 1.3).

Moreover, COLT would also welcome some additional thought being given in this Opinion to the importance of implementing Accounting Separation and Cost Accounting as soon as possible, even if this entails a gradual approach from a partial implementation in the immediate term to a full implementation in the short to medium term (see Section 1.2).

Many points detailed below require to be substantially strengthened in order for the legitimate results aimed at by the ERG to be attained. These points are:
· the level of accounting separation, 

· the connection between accounting separation, cost accounting, their control, 

· the transparency of methods and results towards all concerned parties, 

· the existence of a feedback loop between price control and separated accounts,

· the consistency of cost bases.

Q2: Do you think that the proposed changes to the text of the Recommendation as set out in the draft ERG Opinion provides sufficient practical guidance on how to implement a cost accounting system and accounting separation? If not, please highlight the areas where you would wish to see more guidance provided and why.

The practical guidance provided in the draft ERG Opinion is a good and welcome start, but it does not go far enough, as it mentions methodologies without describing them. The complexity of this matter would at the very least benefit from the ERG setting out a standard to which the methodologies should be published, in order to allow for a proper analysis and comparison by all interested parties.

COLT also believes the Opinion would benefit from:

· the addition of worked examples (drawn from both the fixed and mobile network sectors) to clarify the concepts outlined by the ERG and remove possible ambiguities of interpretation,

· a tighter framing of a minima definitions, for each type of relevant market, of the minimal level of accounting separation, in order to progress towards standard separated accounts,

· an accounting separation managed at the level of general accounting, as it is imposed on SMP players in energy markets, i.e. a separation based on independent accounting units rather than on an allocation of costs; the cost accounting would then be based on separated costs and not the other way round,

· Transfers of liabilities or internal exchanges between independent accounting units should not only be identified, but also be based on contractual agreements describing services provided and their evaluation.

Cost Accounting

Q3: Do you agree with the general rules established to prepare a cost accounting system?

COLT Telecom agrees with the principles described on page 1 of the draft Opinion.

ABC-type methods are most appropriate to sort out indirect costs between products and services through activities and relevant cost drivers. However there can be as many models as pursued objectives, because there is no single truth in cost accounting : granularity and driver choices may heavily influence results. In order to be effectively used to track cross subsidies, such a model must be publicly discussed with the regulator and all interested parties before it is adopted. Its results must be discussed in the same way between the same parties. 

The unicity of the cost accounting system must be heralded as a principle, in order to prevent ad hoc models to be produced by an SMP operator to face each requirement. Ad hoc models generate double counting, whether on the perimeter of costs or in partial analysis of activities. It is therefore necessary to measure the entirety of time spent by employees working on regulated activities. Periodic update and sample controls of all cost drivers are indispensable methods to ensure the relevance of the system.

In cost modelling, materiality must be a permanent concern, precision being often the enemy of relevance. Model results should cover the entirety of requirements (for instance, on fixed networks: access, interconnection, leased lines, universal service) with a level of detail corresponding to the most elementary level of unbundling of network elements.

The stability of allocation rules design and of cost drivers choice is a key element to the relevance of a cost accounting system. Only financial values and quantities used as cost drivers should be updated from one time period to the other, but the methodology itself should remain coherent.
Q4: Do you agree with the definition of directly attributable, indirectly attributable, joint and common costs?

COLT Telecom acknowledges these concepts but believes the Opinion would benefit from increased clarity regarding the proposed definitions, as well as from a consistency in terminology (e.g. regarding FAC/FDC use). We do however acknowledge that it is difficult to give all-encompassing definitions of these concepts, as the reality they refer to largely depends on the level of detail at which cost data is recorded and the degree of dis-aggregation of components and products.

Q5: Do you think common and joint costs allocation criteria are set out in a proper way?

The lack of clarity in defining the cost concepts reflects itself in the cost allocation criteria. Moreover, the allocation method described in (iii) (p.3, sub e)) is the Equal Proportionate Mark-Up (EPMU) method described in greater detail on page 58 of the Recommendation: it would be helpful to refer the reader to that section for further guidance. 
On page 10 of the Annex to ERG opinion « apportionment based on Revenues » is cited as an acceptable method. As regards this method, COLT believes that the ERG should prohibit the use of revenue as a cost driver, as it opens a wide door to cross subsidies and discriminatory practices. 

Q6: Do you agree with the given definition of transfer charges?

Although COLT agrees with the description and guidance on transfer charges, we would like to re-iterate the importance of industry consultation in this matter and would therefore suggest that the statement “Any change should be transparent and satisfactory to the NRA" be amended to “Any change should be transparent and satisfactory to the NRA and all industry participants, following a public consultation”.

As part of the accounting separation process, such transfer charges must be defined in contractual protocols, in order to trace any service between separated entities (e.g. between wholesale and retail) and make it transparent. However the notion of transfer charges is applicable “to services and products provided from one business (for example, in the fixed network, Local Access-Network, Core Network and Retail) to another”, not to the way sales, general & administrative expenses are allocated.

When you allocate the cost of a sales team between two activities (e.g. retail & wholesale), you can do it either as a direct cost (AE's devoted to retail, or to wholesale) or as an indirect cost, allocated according to a given driver (e.g. the number of contracts). In such cases you might not have an internal contract & transfer charges to define this cost allocation rule.

If, as part of the Accounting Separation process, transfer charges should evolve in their definition or in their determination method, then the ensuing modification of internal contracts relating to these transfer charges should not only be validated by the regulator, but also be subject to a public consultation of all concerned parties in the industry.
Accounting Separation

Q7: Do you think that the accounting separation requirements contained in the document allow to properly provide the regulator, the industry, customers and other stakeholders with detailed information on the regulated services?

COLT believes Tables A1) (page 6), B1) (page 7) and D1) (page 8) could benefit from further clarification and detail. 

Three key outputs should be more clearly identified as being essential to the proper implementation of Accounting Separation and Cost accounting mechanisms, namely:

· A Statement of Network Costs, for both Core and Access including notably a detailed identification of the key network components and other cost activities involved in providing regulated wholesale access services and facilities (e.g. interconnect, LLU, Co-location, etc), the operating costs, depreciation and capital employed for those components, their regulatory acceptable return on capital, the definition of volumes and usage volumes for each component and the total unit cost of each component.

· A Statement of Unit Charges for Network Services including notably a detailed identification of all the key network components, their unit charges (individually and in comparison to the unit cost), and how these unit network charges are derived from the underlying network components, distinguishing between unit charges for each interconnect/wholesale service and unit charges for each of the incumbent’s Retail business activities.

· A Statement of Transfer Charges between the Wholesale Business and the Retail Business that show the full derivation of the total transfer charges between the network and retail businesses, as distinct from the Statement of Unit Charges, which presents the derivation of network unit charges for interconnect and retail activities. This Statement should include a detailed overview of the volume discounts given by the incumbent to its own affiliates, not only as regards the amount of these discounts, but also the basis used to allocate such discounts and the “slope” of the discount system.

In addition, the other reports that were outlined in the EC Guidance should continue to be reported, namely:

· Profit and loss accents and balance sheets for the Core and Access SMP Businesses;

· Matrix summarising the inter-business transfer charges; and,

· A clear statement of reconciliation to the published Statutory Accounts. This may need to show the movement between incremental costs, fully allocated costs, current and historic cost accounting etc. to move from the regulatory accounts to published company’s accounts. The NRA must be vigilant and ensure that reclassifications, impairments, etc. in the statutory accounts are not incorrectly feeding back into the regulatory accounts. Past experience has certainly shown that in some cases major inconsistencies can surface.

Such reports should be based on principles discussed with all concerned parties and they should be published. The development of competition requires transparency and publicity on SMP operator data in order for alternative operators to be able to take investment decisions based on reliable business plans.

Q8: Do you think that the given examples for accounting separation are useful to understand how to allocate the cost components to each service? Are you aware of any other relevant example that could be useful in this context.?

As stressed in its response to Question 2, COLT believes the Opinion would benefit from the addition of worked examples (drawn from both the fixed and mobile network sectors) to clarify the concepts outlined by the ERG and remove possible ambiguities of interpretation.

COLT is not aware of specific relevant examples that could be useful in this context but believes the lessons learnt in the more elaborate Accounting Separation systems implemented in the United Kingdom and Ireland would be a useful starting point to draw on.

Moreover, in order to promote the use of an ABC model that is comparable for all incumbents, the ERG should define the processes and activities that should appear and be used in each model, as well as an exhaustive list of authorised cost sources for each activity.

In the A1 table, Core and Access should both be under the Wholesale Column and not on two separated rows. Rows should reflect different elements of the balance sheet, profit and loss account and cash flow, including specific rows fro transfer between entities: the transfer column would then not be necessary.

Along the same line confusion in the use of rows and columns make the B1 table inoperative. In all tables it is necessary for columns labelled “Other” never to mix regulated activities with unregulated ones.
Q9: Do you think that accounting separation could be effectively implemented using any of the cost bases indicated in the text (HCA and CCA)?

CCA should be preferred to HCA, whenever possible, as CCA allows assessment of costs on a common level basis, whatever the “age” of the market player, thereby minimising historically-derived incumbent benefits. Nevertheless HCA data is better than no data. Moreover, economic and financial analysis show that, for many modern networks in the case of core network elements linked to electronics and those with relatively short asset lives, the historic and current cost valuations may not be significantly different. 

The importance of CCA is more critical for assessing Access costs, due to longer asset lives and the significant role of labour costs, both for maintenance and development in the cost of Access. Hence, if an NRA were to choose for a gradual implementation of Accounting Separation mechanisms, it would be preferable to focus the CCA efforts in Access rather than attempt a full current cost valuation of the entire network and activities ab initio. However, a mature, fully functioning Accounting Separation system should be based on CCA. HCA should only be used as an interim measure while CCA is being developed, this development being pushed to occur as soon as possible.

It must be notes that the switch to IAS/IFRS should make it easier, if requested, to implement CCA principles.

Principles for cost causality, driver definition and attribution methodologies

Q10: Do you agree with the principles for cost causality, driver definition and attribution methodologies set out in the text?

COLT Telecom broadly agrees with the principles of cost causality, driver definition and attribution methodologies set out in the text, but would welcome clarification  of what is meant by “justify” in section 2.1 (“Review and justify each item of cost, capital employed and revenue”). COLT believes this statement should be complemented by the concept of “efficiently incurred” and that the ERG should give guidance as how any efficiency adjustments are to be calculated and implemented, and how inefficiently incurred costs are to be treated. It is critical that the NRA, and not the incumbent, remain in charge of the assessment of the “efficiently incurred” nature of costs.

As a preliminary step, a consultation process should take place on the specific issue of cost drivers, prior to the design of the cost accounting system itself.

Q11: Do you agree on the fact that all cost allocation methods, hence a detailed list of cost drivers, should be reviewed by NRAs for assessment before financial statement preparation?

COLT Telecom would like to re-iterate the importance of involving all interested parties in such a review through public consultation. As outlined in our general remarks, we believe this would be of benefit not only to new entrants but also to the NRA, as regards the pragmatic perspective industry participants can bring to these debates.

Moreover, COLT recommends that each key regulatory decision (e.g. decisions affecting methodologies, disallowed costs, other cost adjustments to incumbents accounts, efficiency analysis, etc.) be published, justified and open to public debate.

Q12: Is there any further principle, in addition to those set out in the text that you wish to propose? If so, please justify it/them?

COLT believes the Opinion and Annex have identified the key principles to be used in the proper implementation of Accounting Separation and Cost Accounting systems, namely (1) cost causality (2) objectivity (3) consistency of treatment (3) transparency and (4) proper sampling methods.

These principles are outlined throughout the Annex but COLT believes they should be more strongly reflected in the core text of the ERG draft opinion itself. COLT reminds the ERG of the extreme sensitivity of the results of an ABC model to the choice of cost drivers and to the clustering of activities before allocation is made.

On page 14 of the Annex to ERG Opinion, section 2.6 Revenues states that: 

“It is expected that revenues can be directly allocated to the products and services to which they relate based on accounting records and billing system information. In those cases where direct allocation based on accounting records or billing system data is not possible, revenues should be attributed on the basis of causation.”
The use of causality links to allocate revenue is extremely surprising and deserves an explanation by the ERG. 
Guidelines for CCA implementation

Q13: Given the key role played by network asset revaluation in the application of a current cost accounting methodology, in your opinion should network assets subject to valuation be jointly identified by the NRAs and the operators?

COLT Telecom strongly believes that the proper role of the NRA is, in consultation with interested parties, to establish the framework guidance within which the revaluation of assets can be carried out. The incumbent would then have to carry out the detailed work on network asset revaluation in accordance with this guidance, under the control of the NRA.

COLT would like to specifically address a statement in the first paragraph of section 3.1 which states that:

 “In order to keep data manageable, the larger data set that typifies electronic communications network operators, could be regrouped under relatively few homogeneous cost (asset) categories”

If regrouping data can make it more manageable, it could also affect the fair and accurate presentation of the gathered data. We would therefore recommend that this statement be complemented by a stipulation to the effect that “Assets groups should only comprise assets of manifestly the same type and cost profile, and should not regroup dissimilar assets”. 

On the implementation of Current Cost Accounting (CCA), many choices are open to model builders:

· Use of index-based re-evaluations,

· Expert-opinion-based re-evaluations,

· Use of a « modern equivalent asset » technical analysis.

Such choices must be defined as much upstream as possible in the process with the regulator. Moreover the weakness of CCA is that it cannot be properly audited and reconciled with statutory accounts. 

Q14: Do you agree that NRAs should illustrate and submit to public consultation the parameters and factors chosen for current cost accounting modelling?

As stressed throughout this contribution, COLT Telecom strongly believes in the benefits of public consultation in this matter.

Q15: Do you think the definition of net replacement cost, deprival value and economic value given in the text are correct?

COLT Telecom agrees with these definitions. The re-evaluation process must make it possible to change accounting asset life duration when it diverges too much from economic asset life duration.

Q16: Do you agree with the given definitions of CCA capital maintenance methodologies, namely operating capital maintenance (OCM) and financial capital maintenance (FCM)?

COLT Telecom agrees with the definitions of the capital maintenance methodologies and recommends that an industry consultation be held regarding the methodology (OSM or FCM) to be adopted. FCM, which COLT favours, is more relevant from an economic perspective, whereas the only merit of OCM is its simplicity.

Moreover, with FCM, the accounting profit generated by a re-evaluation is deducted from the set of relevant costs, which limits the incentive for incumbent operators to commit excessive re-valuations. 
Cost of capital and capital employed

Q17: Do you agree that WACC is the correct way to calculate the cost of capital?

The traditional formulation of the Weighted Average Cost of Capital calculation is generally recognised as appropriate for determining the cost of capital for regulatory purposes.  Beyond the method used, it is important, of course, that the calculation is done using appropriate values, the overall approach to cost of capital being forward-looking.

Q18: Do you agree with the way CAPM is proposed to be applied for regulatory purposes? In particular, do you agree with the definitions of the input parameters?

COLT Telecom broadly agrees with the proposed approach but would like to point out that, in any model describing the relationship between risk and expected return, it is important to recognise the extent of uncertainty and subjectivity relating to more or less all parameters used. However since each of these parameters can be determined according to several methods, there should be one recommended method. There should also be a definition of “Beta-deliberated” data.
Q19: Do you agree with the fact that, besides CAPM, other methodologies could be correctly utilised to determine the cost of equity?

COLT is aware that other approaches exist in this matter (e.g. the Dividend Growth Model or Arbitrage Pricing Theory) but believes that, as CAPM has been the preferred approach so far, the need for consistency and comparability are best served by the continued use of this approach.

Some regulators such as the ART in France have used WACCs which are decoupled from business cycle and financial market fluctuations because such fluctuations generate unpredictable costs for all operators. COLT favours such a normative analysis. However the value of the “normative ” should not be set at 1 by default, because activities concerned by accounting separation are essential and because they are not imperilled by upstream, downstream or parallel competition. A  of inferior to 1 should reflect this situation. 

Moreover COLT fully agrees with the ERG on the necessity of aligning asset allocation with costs so that allocated capital really corresponds to concerned activities. 

Qualitative characteristics of accounting information

Q20: In your opinion, in the absence of regulatory accounting guidelines, should NRAs require the notified operators to apply IAS (International Accounting Standards) for regulatory financial statements assessment? If not, what accounting principles should be applied?

COLT Telecom believes that any internationally recognised accounting standard – IAS, or the GAAP (Generally Accepted Accounting Principles) accepted by a major stock exchange – should be used as the basis of the assessment of the regulatory financial statements in order to allow for comparisons country by country. The use of these standards does imply a good understanding by the NRAs of the principles governing their use, as some substantial differences can exist between the statement requirements under IAS or GAAP principles and the national accounting principles. The NRAs should also examine the IAS options retained by incumbents (even non-listed ones), notably as regards:

· Business division reporting,

· Fair value asset valuation,

· WACC rates used for asset impairments (including goodwill).
Q21: In order to guarantee comparability and consistency over time, do you agree on the fact that changes to the regulatory aggregates and sub-aggregates in the financial statements should take place only if previously approved by the NRAs.

Consistency is key to allowing comparisons in time and COLT Telecom therefore considers any changes to the levels of be disclosure to require the appropriate level of scrutiny. However, COLT believes this scrutiny should not be left to the NRA alone and suggest that, if there are proposed changes to the levels of disclosure or the basics of valuation or allocation it is as important that these are discussed by all interested parties as was the case when the regime was introduced in each country. COLT does however recognise that public consultations should not become hurdle to any form of flexibility in a sector characterized by its quick pace of change, and therefore acknowledges that minor changes below a given threshold could be introduced without the need of a public debate (but subject to the NRA’s previous approval). 
Q22: Do you think that the two concepts of “materiality” given in the text are consistent?

COLT Telecom believes that materiality should be defined, as in the norm in accounting, in relation to the object in question. In practice, this implies that the notion of materiality should not solely be assessed in light of the two concepts proposed in the text, but should be evaluated in relation to the matter in hand.

The definition of “materiality” given in the ERG consultation document states that: “The information provided by the operator should be enough to allow for a transparent cost allocation, based on the principle of cost-causality. The threshold of materiality, that is the amount of common costs which are allocated on a discretional(proportional) basis at the end of the cost allocation cycle should be the lowest possible and, in general, not exceed 10% of the total of the costs."

The opinion of COLT is that that a 10% minimum of "discretionarily allocated costs" will become an open right to be arbitrary for the allocation of 10% of the costs. Therefore it is better to apply a 10% threshold to mark-up rates (i.e. to costs arbitrarily allocated along the proportion of the remaining 90%). But certainly, at the very least, the 10% threshold should be considered the maximum percentage of discretion allowed to incumbents. 
As part of CCA, it might be possible that a significant proportion of the assets remain untouched because, in case of a re-evaluation, most recent assets would either not be affected or it would not lead to a material change. The 85% threshold should not be a show stopper to switch to CCA. 

Other comments

Q23: Please provide a concise description of any other issues that you believe the document should address or a critique of any other aspects of the document that you consider relevant. In doing so please refer to actual or potential problems encountered in electronic communications markets, as well as to any relevant case law and/or other precedents.

COLT Telecom has no additional comments aside from the General Remarks made in introduction to this position paper, and the more detailed remarks in response to the questions set out by the ERG cover letter to its Opinion

About COLT
Founded in 1992, COLT Telecom Group plc has been one of the first new entrants to establish competitive local access networks in major European cities and is currently a leading pan-European provider of business communications services. COLT has over 17,000 network services and data centre solutions customers.

The company owns an integrated 20,000 kilometre network that directly connects metropolitan fibre networks 32 major cities in 13 countries augmented with a further 42 points of presence across Europe and 11 Data Solution Centres. COLT supplies customers across the full spectrum of industry, service and government sectors with unrivalled end-to-end network security, reliability and service.

COLT Telecom Group plc is listed on the London Stock Exchange (CTM.L) and NASDAQ (COLT). Information about COLT and its products and services can be found on the web at www.COLT.net.

� OJ No L 165, 19. 6. 1992, p. 27.


� Or, in an approximate translation, « It's better to leave well enough alone”.


� Certainly, the Art 7 Task Force decision in Case FI/2003/031 pointing out that the Finish Communication Market Act unduly restricts the remedies to the termination of calls originating on mobile networks in Finland or originating abroad shows that progress urgently needs to be made in this field.





