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1 Introduction

Wind Telecomunicazioni S.p.A. (“Wind”) welcomes the opportunity to offer its views on this public call for input on regulatory remedies. Wind sees regulatory remedies as the crucial cornerstone of the application and enforcement of the New Framework and therefore supports discussions with a view to a harmonised approach based on a Recommendation by the European Commission. 

In this document, we first make some general remarks on the legal features and the common approach to be developed. In the second part of this document, we address some specific issues and present our proposals, with particular reference to: remedies applicable to retail markets and the link between competitive conditions and remedies currently imposed on SMP operators, super-dominance concept and the fundamental role of ex-ante price squeeze tests.

2 General remarks

2.1 Legal aspects

2.1.1 Legal status of the final document

Article 7 of the Framework Directive requires NRAs to seek to agree on the instruments and remedies best suited to address specific types of situations in the market place, in cooperation with the Commission. In this regard, Wind welcomes ERG’s current efforts with a view to developing a consistent approach to the use of remedies and achieving the necessary consensus among NRAs. However, it is clearly for the Commission, as the representative of the interests of the Community as a whole, to build upon the common approach developed by ERG and put forward a final document with the object of urging NRAs to implement that approach at national level. 

Given the highly sensitive issues at stake, we believe that a Commission Recommendation will best serve this object. It is undisputed that Recommendations are generally used in EC Law to clarify general principles and indications set out by the relevant Directives, with a view to assisting NRAs in the implementation at national level.
 Guidelines and notices, on the contrary, are used to provide the standards set in order to facilitate the interpretation or the application of a concrete provision by the Commission.

By the Recommendation, while not placed under any legal obligation, the NRAs will be recommended to appropriately react to the Commission’s assessment when dealing with a particular situation in relation to remedies. We trust that, as opposed to other similarly non-binding measures such as guidelines or notices, a Recommendation will provide better legal certainty and guarantee a more consistent regulatory stability to the overall benefit of the internal market for electronic communications.

From a procedural point of view, consistently with the transparency mechanism set out in the New Framework, we believe that the draft document on remedies should be subject to public consultation with all the relevant stakeholders before it is formally adopted. Wind would be happy to discuss the issues put forward in this document and to give further input, when a draft Recommendation is available.

2.1.2 Timing

The Commission has urged Member States and NRAs to do their utmost to avoid delays in implementing the new Directives, as well as ensuring their practical enforcement. To this aim, it is key that the final document be adopted on short notice (possibly no later 31 December 2003), if all the benefits that the harmonised approach would bring are not to be lost. In fact, there exists a serious risk of divergent practices across the EC, as it can be reasonably expected that some NRAs would adopt remedies pending the regulatory approval of the final document. This would seriously jeopardise the development of a consistent regulatory approach across Europe.

It is our opinion that this risk would be significantly reduced, were a common approach adopted within ERG, reflecting a common understanding reached by NRAs to extend the transitional period until the Recommendation is adopted and published. While providing legal certainty and consistency until the final document is formally adopted, this approach would not result in further delays in the enforcement of the new rules, in so far as the awaited Recommendation is put forward in a short timeframe. 

2.2 The common approach to be developed

Wind is aware of the crucial interplay that flexibility and harmonisation are to perform within the New Regulatory Framework and of the need to find the right balance between these two antagonist aspects of the regulatory package. 

On the one hand, if decisions are to be taken close to the markets to regulate, NRAs need to have some scope to select the relevant remedies, which are appropriate to the specific circumstances of any given case. On the other, the general principles and the remedies toolboxes set forth in the Directives do not, by themselves, provide sufficient guidance to ensure a consistent application of the New Regulatory Framework.

Wind expects the Recommendation on remedies to strike the necessary balance. In terms of its general approach, we believe that the Recommendation is not to provide a rigid and comprehensive scheme of remedies that NRAs should or could impose on SMP operators. In order to provide practical guidance, while at the same time avoiding unnecessary rigidity, the Recommendation should identify minimum, non-exhaustive, ‘sets of remedies’ to be applied when specific circumstances are found to occur. 

In this respect, we are of the opinion that the Recommendation should not shape these recommended “sets of remedies” upon each individual relevant market. A rigidly market-based approach to remedies would not be consistent with the philosophy of the New Framework and would very likely clash with the principle of proportionality. In contrast, our position is that the Recommendation should tailor clusters of remedies, deemed to be appropriate when particular competitive conditions (of a technical, legal and economic nature) are found to exist. For example, the existence on a given market of an SMP operator that controls essential infrastructures and is vertically integrated would call for the imposition of the specifically tailored remedies. 

As for the competitive conditions to be taken into account, it would be logical and coherent that the Recommendation use those listed in the Commission guidelines on market analysis and the assessment of significant market power, together with the further relevant indicators for assessing effective competition put forward in Section 4 of the ERG Working paper on the SMP concept for the New Regulatory Framework (May 2003). This would consistently secure the SMP process, by linking its first two steps (market analysis and SMP designation) with the specification of the relevant applicable remedies.

In addition, we believe that the suggested market-independent approach (i.e. whereby given remedies are recommended on occurrence of certain conditions) is the only feasible approach for homogeneity purposes, given that any same market varies across the Community and varies within Member States between geographical areas. For example, although fixed narrowband and broadband markets rely on a common set of potentially available technologies, they cannot be treated homogeneously in different countries because of the differences in the actual availability of alternative access infrastructures

Furthermore, as a matter of fact, a rigid market-based approach would provide no indication whatsoever with respect to those additional markets that might be defined under the “Article 7 procedure”.

The suggestion of using, as far as possible, a market-independent approach at this stage of the regulatory process design (the stage that specifies the remedies toolbox), should not be considered in contrast with two other important requirements: 

· first, to make the remedies proposed in each given circumstance proportional, appropriate, and best suited, in terms of efficiency and effectiveness, to tackle the different regulatory and competition problems that can arise as possible consequences of market power; in other words, while abstracting, at this stage, from the specificities of markets, it could still be useful to be specific in relating remedies to problems; and

· second, to be prepared to fully take into account the specific facts of the individual market at a later stage, when the market analysis is performed and each NRA has to decide whether a competition and/or a regulatory problem is actually found to exist and which fit for purpose tool has to be selected from the remedies toolbox.

Therefore, a further suggestion amounts to map the list of criteria and indicators to assess dominance in a list of likely behaviour of an SMP undertaking and, in turn, a list of regulatory and competition problems that consequently arise with reference to the objectives of promotion of users’ interests, of internal market and of competition.

2.3 Procedural issues

As mentioned above, the Framework Directive provides for an SMP process made up of three steps: definition of the relevant market, decision on whether any operator has SMP on this relevant market, and decision as to the regulatory remedies to be imposed, maintained or withdrawn.

It is clear under the New Framework that if NRAs designate an undertaking as having SMP, they must impose on these undertakings one or more regulatory obligations. In addition, NRAs must notify to the Commission the adopted decisions concerning the SMP operator(s) designated for each relevant market as well as the remedies associated to the SMP notification. It follows from this system that the SMP designation and the decision on the applicable remedies shall be adopted in one and the same decision. 

In this respect, however, it would be helpful if the Recommendation could make this procedural point clear. This would avoid any legal uncertainty and the arising of situations whereby undertakings designated as having SMP are yet to be imposed the applicable remedies in relation to a market identified under the New Framework, while at the same time being subject to the ‘old’ obligations in relation to the market areas under the 1998 framework.

Again with a view to ensuring legal certainty, we believe it would be appropriate for the Recommendation to specify the elements to be included in any decision on remedies, as well as the applicable minimum level of detail. Wind maintains that the NRAs’ decisions including remedies should at least mention: 

· that they apply as of the date of the SMP notification; and

· the extent to which each of the “old” obligations is maintained, with specific reference to any applicable detail (i.e. need to spell out what is no longer applicable).

3 Specific issues

3.1 The need for an authentic interpretation

Wind believes that the wording of the relevant provisions in the Universal Service Directive calls for an authentic interpretation in relation to obligations which can be imposed in the retail markets.

In our view, while it is clear that obligations related to wholesale markets are set out in Articles 9 to 13 of the Access Directive and those related to retail markets are set out in Articles 17 to 19 of the Universal Service Directive
 (see Table 1), a careful reading of the provisions of this last Directive (in particular Article 17) in the light of other provisions of the regulatory package seems to raise some interpretative doubts. 

The interplay between the general categories of regulatory controls on retail services, the requirement that these should be aimed at preventing specific behaviours and the list of obligations and price-related measures set out in Article 17 provide insufficient procedural support and require further clarification. We are concerned that, without an explicit interpretation, the application of the mentioned provisions of the Universal Service Directive would give raise to extensive litigation and further delay its effective enforcement.

We argue that the general obligations set out in the New Framework are those specifically described in Articles 9 to 13 of the Access Directive. Actually, these obligations carry through to the obligations and measures set out in the Universal Service Directive to deal with a number of problems and reach ultimate aims specifically related to retail markets. Note that, in the spirit of the New Framework, these obligations are not exhaustive, as it is foreseen that other obligations can be imposed “in exceptional circumstances”, provided that the Commission authorises the NRA to take such measures.

In fact, as far as “regulatory controls on retail services” are concerned, it appears that, where lack of effective competition occurs at retail level, NRAs can first impose the relevant wholesale obligations under Articles 9 to 13 of the Access Directives
 taking also into account the impact of such measures on retail markets. When these measures, or measures regarding carrier selection or pre-selection, fail to achieve the objective of ensuring effective competition
, NRAs can impose obligations at retail level. These shall be based on the nature of the problem identified, proportioned and justified in the light of the general regulatory objectives laid down in Article 8 of the Framework Directive, as well as aimed at preventing the specific behaviours explicitly listed in Article 17(2) of the Universal Service Directive. In addition, the same provision indicates a number of price-related measures that NRAs may use to achieve the twin objectives of promoting effective competition whilst pursuing public interest needs. It is worth noting that, while most of the aims listed in Article 17 paragraph 2 of the Universal Service Directive, together with related obligations and measures, are concerned with price setting, there is also scope for non-price controls, as those deriving from the requirements not to show undue preference to specific end-users and not to unreasonably bundle services.

In particular the Recommendation should clearly state whether the regulatory controls listed in Article 17 are the comprehensive set of real obligations that NRAs can impose or, on the contrary, such regulatory controls are to be interpreted as the objectives to be pursued by means of appropriate remedies that can be chosen by NRAs without any specific constraint, besides the proportionality of the remedy with regard to the objective to be achieved. In turn, this would mean that even the general obligations set out in the Access Directive could be imposed on undertakings having SMP in a given retail market.

Table 1 -  Obligations in the New Framework

Access Directive

(art. 9-13)
Universal Service Directive

(art. 17-19)

Obligations explicitly defined in the chapter “obligations on operators and market review procedures”:

· transparency

· non-discrimination

· accounting separation

· access to, and use of, specific network facilities

· price control and cost accounting
“Regulatory controls on undertakings with significant market power in specific markets” identified in chapter III:

· regulatory controls on retail services

· availability of the minimum set of LL

· carrier selection and carrier pre-selection




Art. 17 specifies that regulatory controls on retail services can be applied in order to (aim):

· not to charge excessive prices

· not to inhibit market entry or restrict competition by setting predatory prices

· not to show undue preference to specific end-users 

· not to unreasonably bundle services




Art. 17  mentions also a number of detailed measures on prices, such as: 

· retail price cap measures, 

· measures to control individual tariffs, 

· measures to orient tariffs towards costs or prices on comparable markets, 

always with the final aim “to protect end-user interests whilst promoting effective competition”



3.2 Obligations in the New Framework versus current remedies

Article 7 of the Access Directive and Article 16 of the Universal Service Directive require NRAs to determine whether to maintain, amend or withdraw the specific remedies imposed under the 1998 regulatory framework;  as these fundamental decisions are to be taken  following a careful evaluation of the market analysis results, it would be useful for the Recommendation to clarify the link between the general obligations as defined in the New Framework and the specific remedies which have been imposed upon complex and long lasting analysis over the last five years of regulation. The table below sets out the general obligations included in the Access Directive (Articles 9 to 13) and lists some of the corresponding common remedies generally imposed (or frequently discussed) by NRAs under the 1998 regulatory framework.

Table 2 -  Main obligations/remedies to maintain, amend or withdraw

General obligations
Remedies

Obligation of transparency
Publication on the web site of relevant information (tariffs, quality parameters, etc.) for retail and wholesale offers


RIO and other wholesale price list publication


Ex-ante communication of retail and wholesale offers to NRAs


Ex-ante communication of retail and wholesale offers to competitors/general public

Obligation of non-discrimination
Equal treatment of third parties, customers or competitors (external non-discrimination)


Equal treatment among competitors and SMP partners, participated companies, own internal business units (internal-external non discrimination)


Bundling of regulated and not regulated services not allowed


No exchange of information between the Network business units and the Commercial business units


Price test (upstream Vs downstream) in order to guarantee equal treatment and prevent price squeeze behaviours


Provisioning and assurance test of non-discrimination


Not allowed to let its own retail offers to be sold by controlled or participated companies, bundled with other services

Obligation of accounting separation
Separation of the accounts of the Network business units and the other departments (especially the Commercial ones)


Formalisation of procedures for transfer charges

Obligations of access to, and use of, specific 
Specification of additional obligations in terms of use of network facilities (e.g. Wi-fi)

Network facilities
Access to any not replicable (economically or technically) asset 

Price control and cost 
Ex-ante communication of retail and wholesale offers to NRAs

Accounting obligations
Obligation to show the underlying cost accounting of any offer


Obligation to show complete cost accountings, on the basis of the criteria set by NRAs


Depending on the regulated service: obligation of cost orientation or retail minus or network cap or price cap


Bundling of access and traffic services not allowed


Price test (upstream versus downstream) in order to prevent price squeeze behaviours

Other obligations
Structural or proprietary separation 


Other

It is clear from the above that the Recommendation cannot limit itself to suggesting the general obligations applicable when particular competitive conditions occur. Conversely, it should also give some indications about the specific remedies (as referred to above), in order to provide a practical guidance as to the decision to maintain, amend or withdraw existing regulatory determinations.

Obviously, each of the listed remedies could be specified in detail - e.g. the so-called “obligation to give access set for any not replicable (economically or technically) asset” groups all the obligations on SMP operators to offer specific wholesale services/products to their competitors. However, we think that a level of detail such as that exemplified in Table 2 would be adequate in order to balance generality and specificity. In fact, the Recommendation on remedies should aim at defining a common minimum set of remedies to be applied when certain competitive conditions occur. Actually:

· on the one hand, a limited number of remedies would help to concentrate on the more important and complex aspects of the evaluation, by showing a logic link between competitive conditions and corresponding remedies. This also attributes a significant role to NRAs, which have to evaluate the real cases in the light of not too strict categories;

· on the other hand, working on remedies and not on general obligations (following our definition), and giving a theoretical approach with strong and well reasoned assumptions about whether certain particular categories of remedies may be applied, can help legal certainty and diminish litigation amongst competitors.

Similarly, the Recommendation should give some indications about the “other obligations for access and interconnection”
 that go beyond those set out in Articles 9 to 13 of the Access Directive. While it is clear that NRAs may exceptionally impose these “other obligations”, provided this is done with the prior agreement of the Commission, no suggestion whatsoever is given as to their nature and kind. We believe that the Recommendation should clarify this ambiguity by providing some further indications, to the overall benefit of legal certainty. In this respect, it is our opinion that, in line with the principles and the spirit of the New Regulatory Framework, the Recommendation should confirm that these “other“ measures include the requirement for structural/ proprietary separation. We would welcome a clarification on this point.

3.3 Competitive conditions versus remedies to apply

3.3.1 Competitive conditions: a taxonomy 

As already anticipated in paragraph 2.2, Wind thinks that the Recommendation should adopt an approach based on the link between the remedies to recommend, on one side, and the competitive conditions found in the relevant market, on the other side.

In fact, the New Regulatory Framework sets out a very clear procedure for remedies imposition
:

1) The NRA shall perform a market analysis on every relevant market;

2) If the analysis shows that the competitive conditions are not sufficient, the NRA shall notify one or more undertakings as having SMP in the relevant market;

3) The NRA shall impose a number of remedies on SMP operators, according to a proportionality criterion with respect to the competitive conditions found with the market analysis.

In the spirit of harmonisation, similar competitive conditions cannot result in different levels of regulatory pressure. Therefore, it is particularly important to examine the criteria for assessing the competitive conditions and the quality of dominance on any given market. These have already been identified in the Commission SMP Guidelines
 and further explained in a recent ERG paper
, and can be summarised as follows:

· market shares

· overall size of the undertaking

· control of infrastructure not easily duplicated

· technological advantages or superiority

· absence of or low countervailing buying power 

· easy or privileged access to capital markets/financial resources

· product/services diversification (e.g. bundled products or services)

· economies of scale

· economies of scope

· vertical integration

· a highly developed distribution and sales network

· absence of potential competition

· barriers to expansion
· ease of market entry

· costs and barriers to switching

· excessive pricing

The following further relevant indicators for assessing effective competition are proposed by the quoted ERG paper:

· evidence of previous anticompetitive behaviour and collusion

· active competition on other (non-price) parameters 

· existence of standards/conventions

· customers ability to access and use information

· price trends

· infrastructure based sustainable competition

· international benchmarking

While acknowledging the relevance of all the above indicators in the framework of market analysis, below we will focus on the main competitive factors indicated by either the Guidelines or the ERG paper.

We do not intend to discuss here each of the above criteria, since they are analysed in detail in the above cited documents. However, we underline that, in order to characterise the specific conditions which trigger a given set of remedies, it seems appropriate to scale each of the relevant criteria on the basis of its possible impact on competitive conditions.

For example, as for the market share criterion, the case where the SMP operator has a 40% market share, will probably bring to remedies different from those appropriate in the case where the SMP undertaking has a 90% market share.

In practice, the assessment of market power will require the more complicated joint scaling of subsets of relevant criteria; moreover a quantitative scaling can be used for some criteria, while for others only qualitative descriptions are possible. 
The table below exemplifies some different possible outcomes of the market analysis for a list of the main criteria, depending on the nature of the market, the quality of the SMP undertaking or both. The proposals we illustrate in the following paragraphs are based on the classification shown here.

Table 3 -  Ranking of the competitive conditions identified 

Competitive criteria
Type of criteria 
Criteria qualification 
Notes

Market shares
related to the market
De facto monopoly 
( 90%



Very high dominance
( 70% e < 90%



High dominance
( 50% e < 70%



Ordinary dominance 
( 40% e < 50%



Unlikely single dominance
( 25% e < 40%



Presumed absence of dominance
< 25%

Overall size of the undertaking
related to the undertaking
Not comparable with other competitors




Greater than the industry average




Close to industry average 




Below the industry average 


Control of infrastructure not easily duplicated (much relevant if essential in a downstream market)
related to the market
Even in the medium term
because of economic reasons (e.g. access network) or exclusivity ties (e.g. Wi-Fi, spectrum usage)



Only in the short term
generally because of technical reasons 



Duplicable 
even if not easily



Already duplicated


Technological advantages or superiority
related to the market /undertaking
impossible to overcome 
due to infrastructure or dimensional characteristics 



difficult to overcome
e.g. due to transitory technological advantages (early entry in a new market)



possible to overcome in the short run
technological advantages brought about by a specific industrial strategy which can be followed in the short run

Countervailing power
related to the market
not existing 




partially existing
existing only for certain categories of customers



existing 


Easy or privileged access to capital markets/financial resources
related to the undertaking
privileged access




easier access than market average 




close to market average 




below market average 


Product/services diversification (e.g. bundled products or services)
related to the undertaking
existing
in order to apply the proportionate remedy it is important to differentiate between:

1) bundling of services where at least one of these refers to a unregulated market 

2) bundling of services belonging to different regulated markets 



not existent


Economies of scale
related to the market /undertaking
relevant 
economies are presumably relevant when they cannot be obtained by other competitors in the medium-short run 



not relevant


Economies of scope
related to the undertaking
relevant 
economies are presumably relevant when they cannot be obtained by other competitors in the medium-short run 



not relevant


Vertical integration
related to the undertaking
existent




not existent


A highly developed distribution and sales network
related to the undertaking
relevant
the relevance can be presumed when the advantage cannot be obtained by other competitors in the medium-short run 



not relevant


Potential competition
related to the market
absent




difficult
present only in particular geographical areas and for certain categories of customers  



strong
entrance and competition are possible in the national market and for all categories of customers

Barriers to expansion
related to the market
relevant 
market growth is less than 5%



small 
market growth between  5% and 10%



not existent 
market growth higher than 10%

Excessive pricing
related to the market
high
when a firm can raise prices much higher than market average for similar products 



average
when a firm can raise prices a little higher than market average for similar products



low
prices are close to market average for similar products 

Ease of market entry
related to the market
none (entry not possible) 
scarce resources or regulatory barriers limit market entry (presence of structural barriers to entry)



difficult entry 
relevant sunk investments and other strategic barriers present in the market



easy entry
reduced presence of strategic barriers 

Costs and barriers to switching
related to the market
relevant
to be evaluated considering: switching costs, presence of lengthy contracts with penalty clauses, billing arrangements including separate bills,  existence and effectiveness of number portability etc



medium




low


We observe that many competitive criteria show interactions with other criteria (e.g. the possibility to exploit economies of scope is strictly linked to the existence of product diversification, which is facilitated by the control of infrastructure not easily duplicated), and also that some of these produce more serious consequences than others on the possibility for competition to develop. 
3.3.2 The relationship between competitive conditions and remedies

In this section Wind intends to submit to the ERG and the Commission a detailed proposal of remedies to be imposed when certain competitive conditions in the market occur, linking the remedies currently applied under the old framework (and listed above in Table 2 to the competitive conditions that, under criteria coherent with the regulatory principles, should trigger their application, thus giving practical indication about the opportunity to maintain, withdraw or apply such remedies.

Obligation of transparency 

As we have already anticipated, Wind is of the opinion the transparency obligation should be applied to all SMP operators, as it includes the lightest remedies which, nevertheless, are essential for consumers and competition protection, and for NRAs for implementing other obligations. Single remedies, however, should be evaluated, as not all of them can apply to all markets or to all SMP operators with the same strength.

Table 4 -  The conditions for applying transparency remedies

Remedies
Competitive conditions
Motivations/anticompetitive behaviours to avoid

Publication on the web site of relevant information (tariffs, quality parameters, etc.)
 
To be applied to all SMP operators
For reason of consumers protection, but also with the aim to avoid price and non-price discrimination amongst competitors

RIO and other wholesale price list publication
Necessary conditions:

· Control of infrastructure not easily duplicable in the short period 
Applicable on wholesale markets in order to avoid price and non-price discrimination amongst competitors 

Retail and wholesale offers ex-ante communication to NRAs
Sufficient conditions:

· Control of infrastructure not easily duplicable in the short period 

· Existence of vertical integration
In order to support the remedies against predatory pricing and price squeeze behaviours 

Retail and wholesale offers ex-ante communication to competitors/general public
Necessary conditions:

· Overall size of the undertaking: not comparable with competitors

· Control of infrastructure not easily duplicable even in the medium period 

· Vertical integration
In order to prevent much more predatory pricing and price squeeze behaviours 

In particular, we observe that the provision to ex-ante communicate the conditions of retail and wholesale offers to NRAs is an essential input for the implementation of price test obligations, with the only possible exception admitted in case of public auctions. This remedy is extremely important in order to avoid predatory pricing and price squeeze behaviours, due to the frequency of such behaviour from the incumbent part in the last years (witnessed by the number of cases opened by NRAs and NCAs), it seems unavoidable to adopt it, at least in the exemplified  cases.

Obviously each NRA will have to decide what is the appropriate time for ex-ante communication, determined by national situations.

It is important to precise that, in case of complicated business offers for large customers, when the need to tailor the offer is prevailing, the provision to ex-ante communicate the offer seems inapplicable. In reality, in this case the ex-ante communication should mean that the NRA have to be informed of the “boundaries” of the economic conditions, that are normally provided to commercial people. This “boundary grid” is, in fact, the most favourable package that the company is offering to their best customers.

It is important to precise that complex offers to large business customers are often tailored to specific needs, so that the provision of ex-ante communication could be more difficult to implement. However, also in these cases the NRA should be informed about the proposed new economic conditions. If better conditions are proposed on an individual basis (for example within an auction), then the incumbent should accordingly adjust ex-post the public available tariffs applied for the business customers. 

Obligation of non-discrimination 

The non-discrimination obligation is a fundamental “brick” of the competition law applied to ex-ante regulation, so it is extremely important to adequately set the competitive conditions able to activate the specific remedies. The following table illustrates our proposals and reasons in detail. 

Table 5 -  The conditions for applying non-discrimination remedies

Remedies
Competitive conditions
Motivations/anticompetitive behaviours to prevent

External non-discrimination
 
To be applied to all SMP operators
It is the “core” of the non discrimination principle, and aims to protect consumer and to prevent price and non-price discrimination


Equality of treatment internal-external 
 
Sufficient conditions:

· Overall size of the undertaking: not comparable with competitors

· Control of infrastructure not easily duplicable even in the medium period 

· Vertical integration
Fundamental remedy in order to prevent price and non-price discrimination

Bundling of regulated and not regulated services not allowed
Necessary conditions:

· Existence of product diversification

“Or” conditions:

· Control of infrastructure not easily duplicable in the short period

· Relevant economies of scope

· Existence of vertical integration
In order to prevent unreasonably bundling of services
 

Forbidden to exchange information between the Network business units and the Commercial business units
Sufficient conditions:

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration

· Highly developed distribution and sales network (relevant)
In order to prevent undue discrimination

Price test (upstream versus downstream)
 
Sufficient conditions:

· Control of infrastructure not easily duplicable even in the medium period

· Existence of vertical integration

Necessary conditions:

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration

“Or” conditions:

· Overall size of the undertaking: higher than the sector average

· Existence of product diversification

· Relevant economies of scale

· Relevant economies of scope

· Highly developed distribution and sales network (relevant)
In order to prevent price squeeze behaviours

Provisioning and assurance test of non-discrimination
Sufficient conditions:

· Control of infrastructure not easily duplicable even in the medium period

· Existence of vertical integration
In order to prevent undue discrimination

Not allowed to let its own retail offers to be sold by controlled or participated companies, bundled with other services
Necessary conditions:

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration
“Or” conditions:

· Existence of product diversification

· Relevant economies of scope
To prevent unreasonably bundling of services, through which operating also new markets pre-emption, 

Obligation of accounting separation
The obligation of accounting separation has the fundamental purpose to facilitate the NRA’s controlling activity, thus giving it the instruments to verify the application of other principles, and notably the non-discrimination and the cost orientation ones.
Table 6 -  The conditions for applying accounting separation remedies

Remedies
Competitive conditions
Motivations/anticompetitive behaviours to prevent

Separation of the accounts of the Network business units and the other departments

Sufficient conditions:

· Ordinary dominance ((40%)

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration
To prevent circumventing cost orientation or charge control obligations, and to avoid undue discrimination

Formalisation of procedures for transfer charges
Sufficient conditions:

· Overall size of the undertaking: not comparable with competitors

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration
To prevent behaviours of undue discrimination and price squeeze

Obligation of access to, and use of, specific network facilities
This group of obligations is strictly linked to the difficulty of market entry, that often is tied to the control of infrastructures not easily duplicable by an undertaking. 

The reasons for this obligation gave origin to carrier selection and carrier preselection provisions in the old framework, but still maintain their scope when particular competitive conditions occurs.

Table 7 -  The conditions for applying access to network facilities remedies

Remedies
Competitive conditions
Motivations/anticompetitive behaviours to prevent

Specification of additional obligations in term of use of network facilities (e.g. Wi-fi)
Necessary conditions:

· High dominance ((50%)

· Overall size of the undertaking: not comparable with competitors

· Difficult market entry

“Or” conditions:

· Control of infrastructure not easily duplicable in the short period

· Technological advantages difficult to overcome
· Relevant economies of scale

· Relevant economies of scope
To prevent non-price discrimination

In principle the obligation for the incumbent operator to give access should be set for any not replicable (economically or technically) asset 
Necessary conditions:

· Overall size of the undertaking: not comparable with competitors

· Control of infrastructure not easily duplicable in the short period

· Difficult market entry
To avoid market foreclosure

Price control and cost accounting obligations
Remedies stemming from this general obligations have been essential in opening the telecommunications markets to competition. Wind maintains that, such remedies will still be essential in the future regulatory scenario in a large number of retail markets and in practically all the fixed wholesale markets (e.g. interconnection), due to the existence of severe anticompetitive conditions. 

Table 8 -  The conditions for applying cost accounting remedies

Remedies
Competitive conditions
Motivations/anticompetitive behaviours to prevent

Retail and wholesale offers ex-ante communication to NRAs
To be applied to all SMP operators
Same obligation illustrated with regards to transparency obligations. 

Motivated by the need to avoid predatory pricing and price squeeze behaviours, it is an essential elements for the effective application of a price test obligation.

Obligation to show the underlying cost accounting of any offer
Necessary conditions:

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration

“Or” conditions:

· Overall size of the undertaking: higher than the sector average 

· Existence of product diversification

· Relevant economies of scale

· Relevant economies of scope

· Highly developed distribution network (relevant)
To avoid circumventing cost orientation or charge control obligations, and to prevent price squeeze behaviours.

It is an essential elements for the effective application of a price test obligation.

Obligation to show complete cost accountings

Sufficient conditions:

· Overall size of the undertaking: not comparable with competitors

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration
To avoid circumventing cost orientation or charge control obligations, and to avoid undue discrimination.

obligation of cost orientation or retail minus or network cap or price cap
 
Necessary conditions:

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration

“Or” conditions:

· Overall size of the undertaking: not comparable with competitors

· Relevant economies of scale 

· Existence of vertical integration

· Excessive pricing: medium (in the retail markets)

· Difficult market entry (in the retail markets)
To avoid undue discrimination and predatory pricing and price squeeze behaviours

Bundling of access and traffic services not allowed
Necessary conditions:

· Overall size of the undertaking: not comparable with competitors 

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration
In order not to leverage market power in the access segment also in the traffic markets, through unnecessary bundling of services

Price test (upstream versus downstream)
 
Sufficient conditions:

· Control of infrastructure not easily duplicable even in the medium period

· Existence of vertical integration

Necessary conditions:

· Control of infrastructure not easily duplicable in the short period

· Existence of vertical integration

“Or” conditions:

· Overall size of the undertaking: higher than the sector average

· Existence of product diversification

· Relevant economies of scale

· Relevant economies of scope

· Highly developed distribution and sales network (relevant)
In order to avoid price squeeze behaviours

3.3.3 The super-dominance concept

In this section, we further elaborate on the relationship between competitive conditions and remedies. In particular, we will propose the adoption of a “super-dominance concept” which would become the trigger for the imposition of all the general obligations set in the New Regulatory Framework.

On the ground of the classification introduced in paragraph 3.3.1, we maintain that the following most relevant criteria can be identified:

1) Market share: the analysis of market shares (both in terms of volumes and revenues) is often the first step in order to identify SMP undertakings
; from a remedies point of view, the market share analysis is still fundamental in order to assess the low or high relevance of other criteria strictly connected to the level of market share held by the notified operator.

Possible interactions with other criteria: a high market share is likely related to (and increases the relevance of) a large overall size of the undertaking (which can be even more critical than the high market share per se), economies of scale, easy or privileged access to capital markets/financial resources, a highly developed distribution and sales network. A high market share can also result in a not negligible barrier to switching, for services where an activation fee is requested to final customers. In addition, high market shares can also facilitate the process of product diversification, with the related economies of scope.

Main competitive concerns: the presence of high market shares, especially when associated with the other named competitive criteria, can encourage the majority of anticompetitive behaviours, such as market pre-emption, predatory pricing, leverage of market power, etc.

2) Control of infrastructure not easily duplicated: this control may represent a significant barrier to entry and allow a SMP operator to behave independently from other network operators.

Possible interactions with other criteria: control of infrastructure may give the operator the possibility to develop a non-comparable technological advantage or superiority, and always reduces the ease of market entry, often introducing relevant barriers to switching for customers (due to the first mover advantage). 
Main competitive concerns: it can be the single main source of market power. In addition, when this criterion is associated with vertical integration on downstream markets, the abuse of market power is more than likely (price squeezing, unduly bundling of the infrastructure product with other services offered also by competitors, market pre-emption through the strategic use of technological innovation on the controlled infrastructure, etc.).

3) Vertical integration: it gives the SMP undertaking the possibility to act at all levels (both wholesale and retail) of the value chain and, above all, to discriminate in favour of its own downstream unit when providing the wholesale product.

Possible interactions with other criteria: it often implies economies of scope, favours product diversification, and often gives the possibility to gain technological advantages or superiority. 

Main competitive concerns: it offers the possibility to unduly bundle services at different levels of the value chain and to exploit economies of scope, as well as to adopt price squeeze behaviours. When associated with the control of infrastructure not easily duplicated, the abuse of market power is more than likely.

Having established the above most relevant competitive criteria, Wind proposes to apply a super-dominance concept based on very stringent conditions. In particular, the existence of a super-dominance can be established when, following the market analysis, the most serious competitive problems are found in relation to the most important competitive criteria. Our proposal foresees a test to be carried out in two steps

· the first identifies a set of sufficient conditions for declaring the super-dominance of an SMP operator in a stated market;

· where these conditions are not met, a second test applies. It identifies a list of three necessary conditions that would bring to the same conclusion of super-dominance in the case when at least three
 further conditions, which are selected from a second list, also occur.

Table 9 -  Super-dominance conditions

Competitive criteria
Sufficient conditions
Sum of conditions



Necessary
Additional conditions 

Market shares
Very high ((70%)
High dominance ((50%)


Control of infrastructure not easily duplicated
Necessary infrastructure not duplicable even in the medium period
Necessary infrastructure not duplicable in the short period


Vertical integration
Existing
Existing


Ease of market entry


Difficult market entry

Economies of scale


Relevant

Product/services diversification** 


Existing

Economies of scope


Relevant

Absence of potential competition


Difficult potential competition***

** e.g. bundled products or services

*** present only in particular geographical areas and for certain categories of customers

We observe that the conditions proposed as “sufficient” are very strict and, in particular, are not novelties at EC level. As a matter of fact, if we look at the first draft of the Framework Directive, issued by the Commission on 27 April 2000, we found the following definition of the SMP operator (Article 13, paragraph 2):

“An undertaking shall be deemed to have significant market power if... it enjoys a position of economic strength affording it the power to behave to an appreciable extent independently of competitors, customers and ultimately consumers, and where

· the undertaking has finance infrastructure partly or wholly on the basis of special or exclusive rights which have been abolished and there are legal, technical or economic barriers to market entry, in particular for construction of network infrastructure;

or

· the undertaking concerned is a vertically integrated entity owning or operating network infrastructure for delivery of services to customers and also providing services over that infrastructure and its competitors necessarily require access to some of its facilities to compete with it in a downstream market”

In practice, this proposed definition requires:

· a condition of dominance under competition law (“position of economic strength affording it the power to behave... independently... “);

· in addition to one of the following two tests being satisfied:

· irreversible incumbent advantages depending on monopoly legacy and strong barriers to entry in the relevant market; or
· vertical integration and the control of a facility found to be “essential” for the purposes of competition law.
It is easy to verify that the necessary condition (dominance) and the conditions listed in the second test (vertical integration and control of a necessary infrastructure) are exactly the same considered in our proposed test, which is still more restrictive, as it requires a market share larger than simple dominance.

It is interesting to note that the IRG (Independent Regulatory Group) also, in its position document on the same draft Directive, defined such a proposed definition as a “test of “super-dominance””
.
In addition to the proposed “sufficient” conditions, we have also proposed a relaxation of the necessary conditions, to which a number of additional competitive conditions can be added in order to verify the existence of a position of super-dominance (note that the Commission, in its super-dominance definition, had not qualified the “gravity” of the conditions requested, so our conditions appear to be much more restrictive). We have chosen the additional conditions to be verified with the idea to finding other factors particularly aggravating the competitive conditions of the market, when associated with the three necessary ones. 

In particular, we maintain that the following additional criteria are particular relevant in order to point out the existence of super-dominance a given market.

First, difficult market entry and the difficult potential competition appear particularly relevant because they directly act on the possibility to compete in the market.

Second, presence of relevant economies of scale or economies of scope is significant as it gives great cost advantages that can be easily translated into market advantages towards the competitors.

Third, existence of product diversification is relevant because it enables behaviours of unduly bundling of services or unduly cross subsidies. 

Due to the nature of the additional conditions identified, we propose that the existence of three of these, in conjunction with the three necessary conditions, be able to define the existence of super-dominance in a given market.

As anticipated before, Wind maintains that the qualification of super-dominance should, in principle, activate all general obligations, except in case of reasoned exceptions, that should be adequately justified. Obviously, the general obligations should be detailed in the related remedies, presented in section 2.2 (Table 2) and further examined in section 3.3.2, by selecting those appropriate:

(a) either to retail or wholesale markets; and, (depending on the specific problem)

(b) amongst the mutually excluding ones (e.g. cost orientation versus retail minus). 

Moreover, Wind underlines that a concept of super-dominance tailored for ex-ante regulation is on the one hand consistent with the principles and practice of competition law
, on the other hand, fully consistent with the approach designed by the New Framework whereas the imposition of remedies must be proportionate to the competitive problems found (if the competitive problems are particularly serious, stringent obligations should apply)

Finally, Wind wishes to move the following additional remarks.

Under the 1998 regulatory framework, conceived at the first stages of liberalisation, when an operator is notified as having SMP all the general obligations apply (transparency, non discrimination, accounting separation, access to network facilities, cost orientation), irrespective of the relevant market in question
. This was considered to be proportionate in a situation when the market was opening up to competition, and precise measures were considered necessary in order to assist the process.

Under the New Regulatory Framework, an SMP designation no longer results in the ipso jure application of all general obligations, as the specific obligations/remedies must be chosen in consideration of the competitive conditions found in the analysed market. However, it cannot be excluded that all general obligations still need to be imposed, where the competitive conditions so mandate. For example, where an SMP operator still has a very large market power after 5 years of liberalisation, this means that the “old” regulatory framework is yet to deliver the expected result. This would prevent the NRAs from relaxing any of the former general obligations. 

3.3.4  Focus on remedies for retail markets

Article 17 of the Universal Service Directive states that, whenever a condition of single or collective dominance is found following the analysis of the competitive conditions in a retail market, appropriate remedies may be applied at the retail level only in the case where the obligations under the Access Directive imposed at the wholesale level are not sufficient to guarantee the achievement of the goals stated in Article 8 of the Framework Directive. These include:

· ensuring that users, including disabled users, derive maximum benefit in terms of choice, price, and quality;

· ensuring that there is no distortion or restriction of competition in the electronic communications sector

· encouraging efficient investment in infrastructure, and promoting innovation; while ensuring that regulations are technologically neutral.
Accordingly, a statement concerning the necessity to impose obligations and remedies in a retail market has to derive from the outcome of the market analysis and thus from the set of features and problems that originate a non sufficiently competitive environment.

However, according to the ERG invitation to make a reflection on the nature of the regulatory problems that may arise, explicitly referring to their source and the market level where they take place, it seems appropriate to express here some general remarks on the opportunity to characterize, in the Recommendation on remedies, the situations that typically require ex-ante regulation in the retail markets, in order to achieve the best definition of remedies. In addition, it seems appropriate to provide some specific examples and suggestions related to introducing particular remedies.

In fact, it has to be expected that in a number of cases the retail market analysis will establish the existence of a dominance position 
 .

There exist two main categories of competitive constraints in retail markets: 

a) those stemming from the leveraging of market power, retained at the wholesale level, into the downstream market;

b) those depending on the specific retail market structural conditions and the consequent strategic behaviour

As regards point a), it may be argued in a first instance that tailored wholesale remedies may be sufficient to solve the leveraging problem. For example, the incumbents commonly claim that the opportunity by OLOs to achieve access at cost-oriented prices eases  downstream market entry, thus assuring an adequate competition level in retail markets. Actually, such consideration must not be taken for granted due to the following circumstances: the crucial role that non-price discrimination may play, the difficulties that arise in defining suitable wholesale prices, the necessity to analyse the relationship between wholesale and retail prices (this issue will be discussed thoroughly in relation to the price squeeze tests).

Regardless of the solution of the problems related to the supply of wholesale services, in a retail market, competitive problems may derive from the factors related to point b), which are specifically inherent to the retail market, both on the supply and the demand side. It is possible to underline such problems referring to the  SMP criteria proposed in the guidelines and enhanced in the ERG working paper:

· the privileged access to financial resources, strictly related to the overall size of the undertaking, may play a fundamental role also in a retail market. Even when new competitors may avoid part of the investments in infrastructures by a resale entry, they have to incur significant investments in the commercial division (call centres, customer management information systems, etc.). Furthermore, for a prolonged period of time new entrants must be ready to finance operative costs imputable to the indivisibilities that characterize their productive, distributive and promotional structures, resulting to be higher than the revenues deriving from a gradual sales increase. In this context, forcing retail price fall and hence reducing the operative cash flow each operator uses to finance operative expenses, may be seen as a tentative to implement a strategy of raising rival costs by the notified operator through the use of its privileged access to financial resources;

· economies of scale and scope, together with economies related to vertical integration, although most present at the wholesale level, may still be relevant at the retail level. In fact, indivisibilities and resources that may be jointly and dynamically utilised within a variety of services, are strongly present even at the retail level (e.g. call centres, distribution network, mass marketing expenses) while the possibility to set quality and functionality characteristics of products and services belonging to different market levels in order to offer vertically integrated services enables the vertical integrated operator to diversify its products from the competitor’s.

· relevant switching costs on the demand side may also dramatically reduce the churn rate in retail markets slowing the start-up process of new operators. Both structural factors and strategic behaviour can be exploited by the SMP operator in order to condition the choice to change supplier by a final consumer. Despite of the fact that both the uncertainty on the quality of the offered services and the OLOs reputation may represent natural impediments to changing operator, there exist other factors inducing consumers’ inertia which can be brought back to the contractual arrangement imposed by the incumbent, to the transparency of the tariffs set by the incumbent and by the OLOs, and, more generally, to the information available to the consumer. Some examples of consumers’ inertia inducing factors can be identified as follows: the imposition of long term supply contracts including penalties for breach of contract; the presence of high una tantum expenditures related to line activation and deactivation; time delays and economic burdens related to changing supplier; the double billing in the case of carrier selection and pre-selection, allowing the incumbent to maintain contractual relationships even with those consumers that have expressed their wish to switch to alternative suppliers; the possibility and effectiveness of exploiting number portability.

Moreover, the SMP operator defines its pricing strategy by exploiting the degree of tariff flexibility granted by the regulatory framework, in order to maintain the relevant customer base obtained as monopoly legacy, and on the basis of the related competitive advantage with respect to a new entrant, . In particular, the possibility of price discriminating allows the incumbent to formulate specific offers for particular user segments within both the residential and business categories. Privileged access to detailed information concerning demand features and users’ traffic profiles allows the incumbent to devise flat offers or propose “personalized” discounts to the most lucrative customers, which necessarily are the initial target for a new entrant. Moreover, the incumbent can deploy its market power, thus reducing competition and negatively affecting a large portion of customers, by setting bundled offers for access and traffic. In this context, different and possibly contrasting behaviors emerge, that can be made mutually compatible by proposing alternative or optional tariff schemes. For example, when a user turns to an indirect access operator, the incumbent can counterbalance price reductions on the traffic side through increases in the rental fee, thereby damaging low traffic users. This type of behavior can be adequately prevented, in the absence of retail interventions, solely by making unbundled access, or wholesale line rental, an effectively practicable alternative also for mass users who are exclusively interested in voice services. Viceversa, the incumbent could find it profitable to set retail access charges lower than long run incremental costs for those users who could get rid of fixed services (e.g. in their holiday homes). This raises a problem concerning the existence of cross subsidies between access services provided to different classes of users. More generally, the lack of coherence between retail charges and the corresponding unbundling counterparts can create competition distortions in favor of indirect access operators and to the disadvantage of those operating through unbundling or proprietary access infrastructures. Pricing strategies for bundles of different services are a further potentially anticompetitive tool for the incumbent. For example, the provision of free traffic to its own customers can be regarded as a service offered below cost, that can be enjoyed by all CPS users to the detriment of OLOs. Moreover, such an offer distorts competition between direct and indirect access, due to the fact that unbundled customers cannot adhere to this offer. In any case, imposing constraints on price flexibility can be necessary to avoid both cross subsidies between services and classes of users whose markets are characterized by different competitive conditions and the presence of bundled offers where the implicit prices of single services are lower than their incremental costs, or where overall revenues are lower than the related costs, including fixed ones.

In short, following Article 17 of the Universal Service Directive, it is suggested that, when analyzing a retail market, the application of the procedure under Article 16 of the Framework Directive should separately keep into account dominance criteria and the related competition and regulation issues deriving from wholesale service provision, and those criteria and issues that relate solely to the structural and strategic situation of the given retail market and the other adjacent retail ones.

In this framework, the examples described above highlight situations that could be deemed to require specific retail remedies, among which, it must be stressed the absolute relevance of:

· interventions aimed at reducing consumers’ switching costs and users’ acquisition costs for new entrants, and in any case aimed at reducing the disadvantages encountered by new entrants, thereby enhancing market competition to the benefit of all users. Among these remedies, measures aimed at avoiding the imposition of una tantum tariffs and ensuring the symmetry of procedures for activating and disactivating lines are to be regarded as preeminent. These remedies could reaffirm the principle of sharing competition costs amongst all users who benefit from it, including those who remain customers of the incumbent. This principle should prevail, when in contrast, on that of strict causality in cost recovery.

· interventions aimed at curbing excessive price discrimination and extending the benefits of competition to users who, for geographic or demand reasons, have limited choice opportunities. These interventions have also been used in the past and justified on the basis of similar needs. They realistically take into account the development of an entry process and the entrants’ need to concentrate their scarce available resources on specific user segments. On the other hand, these remedies are proportionate to the proposed objectives in that they are essential to ensure a level playing field necessary to face the incumbent’s competitive advantages in the initial stages of competition. Moreover, given the gradual changes in market shares due to high switching costs, these remedies do not imply a serious damage to the incumbent in the time period during which they will remain operational.

3.3.5 The fundamental role of ex-ante price squeeze tests
Under EC competition law, a price squeeze could constitute an abuse of dominance (see paragraphs 117 and 118 of the Notice on the application of competition rules to access agreements in the telecommunications sector (98/C 265/02)). In the New Regulatory Framework, that builds upon competition law, the avoidance of price squeeze obviously plays a fundamental role. 

In our opinion, however, the Recommendation should clearly reaffirm that appropriate ex-ante remedies are needed in order to prevent this possible abuse.

First, an ex-post approach is not sufficient to efficiently pursue the goals stated in Article 8 of the Framework Directive, because of the irreversible effects that in any case an abuse could produce: switching costs and lack of consumer information make any delay in regulatory action very costly (the incumbent can exploit the delay to build a client base).

Second, an ex-ante remedy is better suited to avoid costly and time-consuming litigation, thus reducing uncertainty and promoting efficient investments.

In order to make ex-ante remedies operational, price tests derived from par. 117 and 118 can be proposed in a number of markets. It seems appropriate that the Recommendation give the NRAs some guidance on designing such tests.

First, the relationship with no undue discrimination principle in wholesale markets, and prohibition of predatory pricing and price squeeze behaviours in retail markets should be stressed: the retail division of the incumbent and of the OLOs should be put on a level playing field.

Second, the principle stated in par. 118 of the Notice should be reaffirmed: under appropriate circumstances the margin between the access price charged to competitors on the downstream market and the final price set by the incumbent must be sufficient to allow a reasonably efficient downstream competitor to obtain a normal profit. This version of the price test is required to effectively promote competition, since it allows an efficient competitor to recoup its downstream costs, which are inevitably higher than those of the incumbent so long as it cannot sufficiently exploit its scale economies. Appropriate circumstances for applying this so called “sustainability test” include those in which the incumbent enjoys considerable price flexibility on the retail market which allows it to obtain very different margins for different retail services or user groups. In addition, a sustainability test is particularly appropriate to reduce the incumbent’s incentive to increase those costs which can only be imputed  to competitors, such as those related to co-location.

Third, detailed guidelines should be given on the methodology for applying a price test in the case when the intermediate input is used to provide a variety of retail services, which in turn may be offered as a bundle. In some cases, for example, the intermediate price could be set differently depending on the final use of the input, in order to avoid price squeeze in any vertical chain. This could occur in particular in the case of the local loop unbundling price in relation to residential line rental.  

Furthermore, it is worth noting that a price squeeze test could act as a remedy both on wholesale and retail markets, so that a price set in the market of interest is legitimate only if it passes the test given the prices set in vertically related markets.  

While Wind considers that an ex-ante application of price squeeze test is suitable in all markets, it is obvious that such a decision can only follow from the results of a market analysis. However, following the analysis in par. 3.3.2, an ex-ante price test remedy should be highly recommended in the case of  a super-dominant operator or in suitably identified conditions that seriously undermine  the development of a competitive market.

The price test remedy will be therefore an essential measure in the implementation of the New Regulatory Framework. In addition, Wind points out that such a test is already widely adopted in a number of EC countries. 

In the Italian case, in particular, the NRA (AGCOM) adopted 2 formal price tests, after long lasting inquiries and very deep analysis:

· for voice services: adopted with Decision 152/02/CONS (issued on May 15, 2002), dealing with the objective of “Equality of treatment (internal-external)”

· DSL wholesale services: recently adopted with Decision 6/03/CIR (issued on April 15, 2003), having as object ”DSL wholesale offer from Telecom Italia and its modification”

We think the AGCOM price tests are quite well conceived and implemented
, and that the reasons for applying them to the named services are completely consistent with the New Regulatory package approach to link the competitive conditions to the remedies to apply.

In the following table we have synthesised the competitive conditions that should trigger the application of a price test, as, with these conditions, the possibility and incentive for an SMP operator for implementing either predatory pricing or price squeeze behaviours are maximum.

Table 10 -  Conditions for price test introduction

Competitive criteria
Sufficient conditions
Sum of conditions



Necessary
“or” conditions

Control of infrastructure* not easily duplicated
Infrastructure not duplicable even in the medium period
Infrastructure not duplicable in the short period


Vertical integration
Existing
Existing


Overall size of the undertaking


Higher than the sector average

Product/services diversification


Existing

Economies of scale


Relevant

Economies of scope


Relevant

Highly developed distribution and sales network


Relevant

* the necessary infrastructure can be found at any level of the value chain of the service covered by the price test

As a matter of fact, in presence of the control of a necessary infrastructure not easily duplicated, together with vertical integration, it is very easy to use the advantages of the control on downstream markets, where competitors operate. If the controlled infrastructure cannot by easily duplicated even in the medium period (e.g. copper access network), then the two conditions can be considered as being sufficient to require the counter-measure (price test).Conversely, if it is judged that, in a given market, the infrastructure could be duplicated in the medium period (infrastructure not duplicable only in the short period) it would be more correct to verify whether one or more of the listed additional conditions (“or”) are present in order to prescribe the price test remedy.

In practice, we think that, due to their competitive structure, it is extremely likely that the price test remedy be applied in the fixed network markets, while in the mobile markets the necessary condition of the control of a necessary infrastructure is not reached (all mobile operators, irrespective from their market shares, have their own access infrastructure).
We underline that the price test, to be effective, must be applied to all levels of the value chain. In practical terms, it is important that price tests are implemented as follows:

· in the retail markets: should the price test fails, the retail package is not approved and cannot be commercialised;

· in the wholesale markets: 1) the price test is activated where any new retail offer implying the use of a wholesale service for an OLO (in order to replicate it) is launched on the market; 

2) if the retail market is not subject to market analysis (e.g. ADSL/xDSL services
), should the price test fails, the incumbent has the obligation to review the correspondent wholesale offer.

Another important aspect in order to guarantee the effectiveness of the price test instruments in order to avoid predatory pricing and price squeeze behaviours is the way it is conceived. Wind stresses that an effective price test cannot be based on the only control of cost recovery by the incumbent part
, as:

· a new entrant has more voices of cost, because it has to rely its infrastructure with the incumbent’s (e.g.: interconnection links for carrier selection services, in addition to per minute interconnection costs);

· the incumbent generally enjoys many economies of scale and scope, thus reducing its per unit costs.

On the basis of these observations , it is clear that a cost recovery price test alone will not be sufficient to prevent predatory pricing or price squeeze behaviours, as the new entrants should operate at loss in order to match the price proposed by the incumbent. Then, it seems necessary to include also a replicability test, in order to verify the real possibility for a new entrant to profitably make an offer which is comparable with that of the incumbent (obviously in conditions of normal efficiency), as foreseen also in the Access Communication
 paragraph 118.

4 Conclusions

We appreciate the Commission and ERG’s efforts to ensure the development of a consistent regulatory practice in the electronic communications market and trust that our comments will contribute to this important task. 

From a legal point of view, Wind supports the adoption of a Commission Recommendation, that we think will best serve the objective of European harmonisation and, at the same time, leave the necessary degree of flexibility to individual NRAs. We have also supported some procedural issues, and underlined the need for a short time approval for sake of legal certainty.

We also stress the need for a clarification about the obligations applicable on retail markets, as we find that the wording of Articles 17 to 19 of the Universal Service Directive, in the absence of an authentic interpretation, can give raise to litigation and further delay the New Framework enforcement.

As for the content of the Recommendation on remedies, Wind has deeply analysed the three dimensions of the problem: remedies have to be applied on any market, in a way which is proportionate to the competitive conditions found at the end of the market analysis. Our proposed approach is to identify a minimum set of “second level” remedies (which means a list of remedies more specific than the general obligations explicitly mentioned in the Directives, but not including all details that an NRA can impose) which should be suggested by the particular competitive conditions found as a result of the market analysis. Obviously the fact that a particular remedy is applied on one market or another can influence the way it is applied, however this is not so for the need to apply it (e.g. a price control remedy on a retail market will generally not imply cost orientation, while it will do, in most circumstances, on wholesale markets). 

Following this scheme of reasoning we have submitted a number of detailed proposals, which we hope will be useful in order to give some indications with regards to remedies applications. 

First, we have proposed a conceptual scheme linking competitive conditions and remedies to be applied. Such a scheme has been elaborated by taking into account the general obligations established by the New Regulatory Framework. 

Second, we have strongly argued on the opportunity to identify a concept of super-dominance: we claim that the qualification of super-dominance should, in principle, activate all general obligations, duly detailed at the level of specific remedies, except in case of justified exceptions.

Third we have proposed a theoretical scheme about the relationship between wholesale and retail remedies. We argued that the existence of a dominance position in the retail markets can depend by specific retail market structural conditions. In such situations, the introduction of stand alone wholesale remedies would be ineffective in order to re-establish competitive conditions in a given retail market. 

Finally, with regard to specific remedies, Wind has underlined the fundamental role of price test remedies, in order to prevent price squeeze and predatory pricing behaviours increasingly often found by NRAs and NCAs all over Europe. We maintain that a price test remedy should be foreseen in every market where vertical integration and the control of necessary infrastructures are found (alone or with other criteria, depending on the seriousness of the control of infrastructure criterion). We have also stressed that we would welcome some details about this remedy implementation.

We would be happy to contribute to the next consultation exercise and we also have no objection to our comments being made available to the public.

Please note that Wind would be happy to expand on any of the points above. Any question regarding these comments may be addressed to:

Giovanni Amendola 
Giovanni.Amendola@mail.wind.it

Annex 


Price test for voice telephony retail services in Italy
Italian NRA (AGCOM) Decision 152/00/CONS sets out the steps to be followed in order to implement a price test in voice telephony. In this respect the flow chart below briefly summarizes the procedural steps followed by the Italian NRA  for the approval of all new retail offers. 
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= Interconnection costs (fixed costs)

C

OIR

= Interconnection costs (variable costs)

X

OLO

= Network costs (internal)

M

OLO

= Gross operative income percent (including operative 

costs)

Quantitative distance between

“test 1” and “test 2” not so

large: 10-15%


The test is applied:

· ex-ante, when TI submits the offer for authorisation

· ex-post (after 6 months the first time and every year after), in order to verify that the traffic profile submitted ex-ante by TI is confirmed by the market. Without this ex-post check TI would have a large incentive to submit traffic profiles “designed” in order to pass the test

For the additional check on traffic profiles in order to evaluate the consistency of more complex retail packages with flat rate tariffs, AGCOM consults 2 different traffic databases:

· general database: shows the annual average of the variables “number of calls” and “duration” for all TI customers, segmented by destination (local, NLD, fixed to mobile, international)

· sample database: on a customer sample (around 20.000 residential customers and quite a large number of business customers) all the details of calls are shown (e.g. peak/off peak).

Both databases can be queried by elements of expenditure and identifying data (e.g. geographic information)

Where the tariff package does not meet the price test criteria at the ex-post verification, AGCOM requires TI to modify the tariffs (specifying for which type of call there is a problem) or, in alternative, to revoke the offer. 

Price test for DSL wholesale services in Italy

AGCOM Decision 6/03/CIR sets forth the use of the price test concept in order to link the wholesale price for DSL wholesale services, offered by the SMP operator to OLOs, to the retail price the SMP operator charges to its final customers. 

According to Decision 6/03/CIR:


[image: image2.wmf]Wholesale DSL price = Retail DSL price – (Commercial costs + Customer management

costs + Network infrastructure costs)


Where:

· Commercial cost (mktg., advertising, sales channels)
· Customer management costs (e.g. invoicing, customer assistance)
· Network infrastructure costs (to be added to the wholesale offer in order to supply to the end user a service of equivalent quality with respect to the one supplied by the incumbent operator and its subsidiaries or partners)
In addition the Decision states the following principle (in the recitals):

“the ADSL Wholesale offer must be consistent with other intermediate services offered by Telecom Italia
, such as Local Loop Unbundling (LLU) and Shared Access (SA)”
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� In the communications sector, see the recent Commission Recommendation 2003/312/EC of 11 February 2003 on relevant product and service markets; Recommendation 2000/417/EC on Unbundled Access to the Local Loop enabling the competitive provision of a full range of electronic communications services including broadband multimedia and high-speed internet; the Recommendations on interconnection and on Leased Lines Interconnection Pricing in a liberalised telecommunications market; etc.


� 	See the recent Commission guidelines of 8 July 2002 on market analysis and the assessment of significant market power (2002/C 165/03); the  Commission Notice on the application of the competition rules to access agreements in the telecommunications sector - framework, relevant markets and principles �(1998/C 265/03); the 1991 Guidelines on the application of EEC competition rules in the telecommunications sector (1991/C 2333/02; etc.


� 	Article 16, paragraph 2 of the Framework Directive; paragraph 108 of the Commission Guidelines on market analysis and the assessment of Significant Market Power.


� Article 8, paragraph 3, of the Access Directive.


� Article 17, paragraph 1(b) of the Universal Service Directive.


� Recital 26 of the Universal Service Directive; paragraph 4 of the Commission Recommendation on relevant product and services markets.


� 	Article 8, paragraph 3 of the Access Directive.


� Article 16, paragraph 4 of the Framework Directive: “Where a national regulatory authority determines that a relevant market is not effectively competitive, it shall identify undertakings with significant market power on that market in accordance with Article 14 and the national regulatory authority shall on such undertakings impose appropriate specific regulatory obligations referred to in paragraph 2 of this Article or maintain or amend such obligations where they already exist”.


� “Commission guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services”; cit. 


� ERG Working Paper on the SMP concept for the New Regulatory Framework, May 2003 - ERG (03) 09rev2


� for retail and wholesale offers


� Equality of treatment of third parties, customers or competitors


� The need not to tie the “commercial hands” of the SMP is guaranteed by limiting the obligation to the respect of the commercial “grids” (and not to specific offers) communicated to the NRA, as foreseen by transparency obligations


� between competitors and SMP partners, participated companies, own internal business units


� Article 17 of the Universal Service Directive


� in order to guarantee equality of treatment and to prevent price squeeze behaviours


� With specific reference to the commercial departments


� on the basis of the criteria set by NRAs


� Depending on the regulated service


� in order to prevent price squeeze behaviours


� According to the Commission decision-making practice, single dominance concerns normally arise where an undertaking has at least 40% market share. However, there may even be concerns about dominance where an undertaking has less than 40%, depending on the size of that undertaking’s market share relative to its competitors and on the presence of other competitive concerns. 


� Clearly there exists an unavoidable degree of discretion in the decision regarding the number of additional criteria to be considered for the determination of the existence of super-dominance on a given market. It appears that the existence of three additional factors can be considered a sufficient indication on the existence of additional serious constraints to competition. 


� IRG Common Position on Commission Working Documents dated 27 April 2000:


“57. ... it appears that the Commission intends that sector specific intervention should be possible only when the market player satisfies the following tests: ...


58. This represents a test of “super-dominance”.”


(http://europa.eu.int/ISPO/infosoc/telecompolicy/review99/nrfwd/IRG23e.htm)


� See, for example:


Advocate General Fennelly in Joined Cases C-395 & 396/96P - Compagnie Maritime Belge v Commission: “To my mind, art 82 cannot be interpreted as permitting monopolists or quasi-monopolists to exploit the very significant power which their superdominance confers so as to preclude the emergence either of a new or additional competitor. Where an undertaking … enjoys a position of such overwhelming dominance verging on monopoly, comparable to that which existed in the present case….” (p. 137).


Dr. Chris Doyle - Centre for Management under Regulation of the University of Warwick - ITU “Competition Policy Workshop” (November 2002): "More recently the term super-dominance has been used to refer to firms with shares significantly above 50%”


Competition Commission, Case CM 4346, British Airways Plc and CityFlyer Express Limited – document “A report on the proposed merge: Views of third parties other than regulatory bodies” - July 20, 1999: “Lufthansa had a monopoly on those domestic routes as a result of its super-dominant position at Frankfurt where it controlled about 67 per cent of slots.”


� The only partial exception being the national interconnection markets, where fixed SMP operators must comply with more stringent obligations than mobile SMP operators.


� It is interesting to recall the conclusion reached by OFTEL in the Review of Fixed Narrowband Retail Markets. In that document OFTEL observes in particular that the obligations imposed to BT at the wholesale level for the supply of indirect access services, carrier pre-selection and wholesale line rental, have not been sufficient to significantly reduce the incumbent’s market power at the retail level. This circumstance is confirmed by the fact that the persistence of high market shares may imply high profit margins especially in residential markets. It is worth noting that even the introduction of the obligation to supply wholesale line rental, which has required the definition of supplemental wholesale markets with respect to the market definitions included in the Recommendation, has not been presently able to alleviate the incumbent’s market power at the retail level. 


� The annex to this document provides a synthetic description of the price test, as implemented


� According to the Recommendation on Relevant markets, unless NRAs apply for an “Article 7” procedure.


� As defined in paragraph 117 of the Access Communication, cit.


� See Access Communication, cit.


� Italian fixed telephony incumbent operator.
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CINT 	= Interconnection costs (fixed costs)



COIR	= Interconnection costs (variable costs)



XOLO	= Network costs (internal) 



MOLO	= Gross operative income percent (including operative 		costs) 







Price X ( + (CINT + COIR + XOLO) * (1 + MOLO)







Price ( X  + C + * K







Further investigation needed in order to accept the offer







Retail package is not approved and cannot be commercialised







X 	= network costs both internal (from regulatory accountings)  	and external (termination fees etc..)



C	= operative costs (personnel, marketing, commercialization 	and revenue sharing)



*K= gross cost of capital (%) * net amount of capital 			used for service supplying 
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Quantitative distance between “test 1” and “test 2” not so large: 10-15%
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Is price above  costs of service supplying for an efficient OLO? 







Offer deemed to be predatory pricing
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Wholesale DSL price = Retail DSL price – (Commercial costs + Customer management costs + Network infrastructure costs)


