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Response to ERG Public Call for Input on Regulatory Remedies

Market 12: Wholesale Broadband Access

A. 
Introduction

Tiscali is a licensed telecommunications network operator (OLO) and Internet Service Provider (ISP) active in 11 EU Member States, with further activities in EEA and in Accession countries, and also elsewhere. Tiscali is a successful provider of narrowband Internet access (the company is a top-3 ISP in most European countries) to residential and to business customers, and is making determined efforts to replicate this success in the broadband Internet access market. 

Over the past 12 months, we have corresponded extensively with the European Commission, and we have responded to the public consultation on the ERG’s work programme for 2003. We have also participated in numerous national proceedings in individual Member States. Our goal was to give emphasis to the fact that the retail market for broadband Internet access is being captured almost entirely by the incumbent telecommunications operators or by their ISP subsidiaries, leading to a remonopolisation of the Internet access market as a whole, and to insist on regulatory intervention to address this issue. Today, Tiscali is more convinced than ever that the imposition of regulatory obligations (remedies) is of the utmost importance in order to safeguard the existence of a competitive (broadband) Internet access market in the EU. 

Tiscali has been an active campaigner for the effective implementation of the existing EU-level regulatory framework, which already contains obligations that have the characteristics of remedies for the wholesale broadband access market. In particular, the provisions of Article 16.7 of Directive 98/10/EC (ONP Voice Telephony), read in conjunction with Communication 2000/C 272/10, result in a regulatory obligation imposed on operators with SMP on the public switched telephone network, insofar as they provide xDSL-based services to retail customers, to provide special network access (bitstream access) to other operators under non-discriminatory conditions. We have also emphasised that, in addition to the remedy of special network access, such bitstream access is already subject to a remedy of cost-orientation on the basis of Article 16.3 of Directive 98/10/EC. 

In addition, we have encouraged the European Commission and National Regulatory Authorities (NRAs) to extend the obligations of interconnection contained in Directive 97/33/EC (ONP Interconnection Directive) so as to encompass xDSL, as this would enable interoperability to be protected, and allow further remedies to be imposed, such as the requirement to publish a reference offer, powers of modification by the NRA of that reference offer, clearer grounds for the imposition of migration from wholesale/resale xDSL to bitstream access, and generally stronger powers of regulatory supervision of cost-accounting. 

Before discussing remedies under the new EU-level regulatory framework, we would wish to draw the ERG’s attention to the requirement of Article 7.3 of Directive 2002/19/EC (Access and Interconnection Directive). This article specifies that existing obligations for special network access and interconnection may only be withdrawn or amended after the market analysis under the new regulatory framework has been completed, and that an appropriate period of notice must be given to parties affected by such amendment or withdrawal of obligations. 

We would therefore argue that, where Member States have not yet transposed and implemented the new regulatory framework, the existing obligations resulting from the current regulatory framework are to be preserved and enforced, since they encompass key remedies to address the market situation. This is particularly important given the fact that many Member States are expected to miss the deadline of 24 July 2003 for the formal transposition of the new EU-level regulatory framework, and that in many cases the market review process is expected to be drawn out for several more months, in some cases probably even into 2004.

B. 
Situation of the Relevant Markets

Broadband Access Retail Markets 

Various authoritative sources have confirmed that the retail market for broadband Internet access in the EU is substantially dominated by the incumbent telecommunications operators or by their ISP subsidiaries, and that the overwhelming majority of the xDSL-based broadband Internet access that is retailed by OLOs/ISPs is achieved through wholesale/resale-type arrangements with the incumbent operators. This information is contained, for instance, in:

· Communications Committee Document COCOM03-03 final, dated 20 June 2003.

· COM(2002)695 final: Eighth Report from The Commission on the Implementation of the Telecommunications Regulatory Package, dated 3 December 2002.

· ECTA DSL Scorecard, dated April 2003
. 

Tiscali sees no need to repeat or elaborate on these factual findings in this contribution, but is prepared to provide detailed information upon request.

It is also important to note that the European Commission has explicitly recognised that there has been, and continues to be, retail market pre-emption and price squeeze behaviour by the incumbent telecommunications operators in this area. Statements to this effect are contained in particular in the Eighth Implementation report referred to above, and in competition law cases which have been initiated by the European Commission in this regard. 

Tiscali is in strong agreement with this analysis, and with the need for ex-ante and ex-post regulatory intervention to address these issues, and wishes to add the following remarks, which underlie the positions taken further in this paper:

a) The roll-out of xDSL-based broadband access services by incumbent telecommunications operators has, by and large, been done on their own initiative and on a commercial basis and has required moderate levels of investment to upgrade existing network infrastructure.

b) xDSL-based broadband access services are a considerable commercial success; the commercial or investment risk for further extending xDSL-based services is not very high, and incumbent operators are acting to satisfy manifest market demand
. In addition, there is a great likelihood that incumbents’ xDSL investments in unprofitable areas will be facilitated by contributions from EU Structural Funds and other support programmes at national level. The European Commission has just completed a public consultation on the modalities for such funding.

c) Incumbent telecommunications operators have achieved a position of dominance in retail broadband Internet access services (and other broadband access services), and continue to strengthen their position on these retail markets, by leveraging their dominant position on related retail as well as wholesale markets. Specifically on the retail side, margin squeeze is widespread, offers are bundled with voice telephony subscriptions and services, and invoicing for xDSL access is offered via the traditional telephone bill.

The Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation C(2003)497 does not identify any retail narrowband or broadband Internet access markets as being susceptible to ex-ante regulation. Tiscali understands the reasons for this, which may have more to do with the overall philosophy of the new EU-level regulatory framework to give priority to wholesale-level measures, than with the actual retail market situation. 

A key issue is whether the imposition of regulatory obligations at the wholesale level will be successful in removing the incentive and ability for dominant operators on retail markets to exercise margin squeeze. Based upon our experience with the existing regulatory framework, we are substantially concerned that this might not be the case. We therefore urge the ERG, as well as all NRAs, to give the utmost consideration to the question as to whether wholesale-level remedies will be sufficient and successful to effectively achieve a competitive retail broadband access market for the benefit of end-users. Our subsidiaries in the UK and in France, which are making use of existing bitstream access offers (subject to cost-orientation in France and retail-minus in the UK) have, based upon recent case history, decided to request the NRAs in these countries to also define and analyse the retail market for broadband Internet access.  

The Wholesale Market of Broadband Access

This paper does not seek to revisit the arguments which led the European Commission to include “wholesale broadband access” as Market 12 in the Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation.

One important point which must be made however, specifically as regards Member States in which bitstream access has not yet been mandated or made available, is that the market definition to be adopted by NRAs should take account of the reality of the situation, i.e.:

a) It should examine and include all that is being offered today, including wholesale/resale offers made available by incumbents, as a result of regulation, or on their own initiative. 

This is necessary to avoid any risk of NRAs finding that the “wholesale broadband access” market would be non-existent, or that this would be a market in which not the incumbent telecommunications operator, but one or more new entrants (infrastructure-based, or using local loop unbundling) would be found to be the entity(ies) having significant market power. Indeed, there are countries in which OLOs provide a few thousand wholesale broadband access lines to other OLOs/ISPs, whereas the incumbent telecommunications operator provides only a wholesale offer which does not allow OLOs/ISPs to differentiate their services to end-users, but represents tens or hundreds of thousands of lines, which are taken up by OLOs/ISPs because there is no practical widespread alternative. 

b) Recognise analytically that incumbent telecommunications operators are providing wholesale broadband access to their own downstream operations (even if this involves one or more intermediate steps and their ISP is buying an ‘end-to-end wholesale service for resale’ which is also made available for resale to third parties). 

c) The geographic ubiquity of underlying infrastructure, which is the platform on which xDSL or other wholesale broadband access products are based, and recognise that there is, at this point in time, under the prevailing circumstances, and for the foreseeable future, no effective or emerging widespread supply side substitute for wholesale broadband access supplied by incumbent telecommunications operators. 

d) Upgraded Cable-TV networks play a (sometimes substantial) role on the retail broadband Internet access market for residential customers, but, from the wholesale perspective, they are not equivalent to the incumbent telecommunications operators’ possibilities. This is the case because: (i) they are not geographically ubiquitous (except in The Netherlands), whilst the retail service markets have national characteristics
 and the retail markets comprise more than just residential broadband Internet access, (ii) the Cable TV operators generally do not provide wholesale broadband access, and (iii) even if they would do so, there is, at this point in time and given the configuration of the technical platforms involved, no possibility to support the possibility for the an OLO/ISP to achieve user-by-user service differentiation on these networks, and therefore these Cable-TV networks would only be able to offer a subset of what constitutes wholesale broadband access as defined in Market 12 of the Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation.

Conclusion on the Situation of Broadband Access Retail and Wholesale Markets 

Tiscali is convinced that the incumbent telecommunications operators in all EU Member States have Significant Market Power on the relevant market for “wholesale broadband access”, and that they are, today, successfully leveraging this position onto retail markets, by engaging in widespread margin squeeze practices.

Serious distortions result from this state of affairs, not only on the wholesale market (absence of access/interconnection in several Member States, restrictive conditions in most Member States, and concerns on excessive pricing in many Member States), but also feeding through to the retail markets (margin squeeze and anticompetitive bundling in most Member States).

This results in exclusionary effects for OLOs/ISPs, not only on the mass market for residential broadband Internet access, but on the Internet access market as a whole (given that residential customers are rapidly migrating from dial-up to broadband services), and also on other markets, such as access and service markets relating to services for business customers, as well as  content and service-related markets for residential customers, through restrictions on interoperability of communications applications, “walled gardens”, etc.). 

Given the market power, and the observable behaviour, of incumbent telecommunications operators on wholesale and retail markets for broadband access, and its effects which have been briefly illustrated in this paper (Tiscali has produced earlier papers containing further illustrations and complaints
), regulatory obligations must be imposed in order to:

a) Prevent serious exclusionary effects on the retail markets for Internet access and services.

b) Restore fair competition between, on the one hand, incumbent telecommunications operators and their ISP subsidiaries, and on the other hand, independent OLOs/ISPs, and thereby to ensure the existence of competitive and differentiated wholesale and retail markets (not only Internet access markets, but all downstream markets), to the benefit of all end-users.

C.
Appropriate Remedies

Where and when National Regulatory Authorities declare operators as having Significant Market Power (SMP) on the market of “wholesale broadband access”, the imposition of the following regulatory obligations (“remedies”) is, in Tiscali’s opinion, absolutely essential. 

Given that broadband access is an area characterised by acute problems, a very wide range of remedies is inevitably required to prevent exclusion and restore fair competition.

C.1. Obligations of access to, and use of, specific network facilities (Art. 12 AID)

In order for the broadband access markets to function at all, SMP operators on the market for “wholesale broadband access” must be obliged to offer: (i) network access and interconnection, (ii) access to associated facilities, and (iii) wholesale services for resale.

Referring specifically to Article 12.1 of the Access and Interconnection Directive, every single one of the obligations listed is considered by Tiscali to be necessary and appropriate, as is explained point by point hereunder. 

(a) to give third parties access to specified network elements and/or facilities, including unbundled access to the local loop

Tiscali is of the view that local loop unbundling and shared access (LLU/SA) have a role to play in achieving competition in telecommunications markets, but this paper concerns specifically  Market 12: “wholesale broadband access”. Access to specified network elements and facilities going beyond LLU/SA is necessary, because LLU/SA cannot, at this point in time and for the foreseeable future, ensure geographically widespread competition. 

Indeed, we have argued previously and in considerable detail that LLU/SA and bitstream access are complementary today, and will remain complementary in the future, because new entrant operators are, without exception, very aware of two facts:

a) they will not be able to achieve full geographical reach by means of LLU/SA alone (there is no viable business case to serve residential customers in the prevailing retail pricing circumstances; there is not even a viable business case to serve business customers in low density areas).

b) they will not be able to benefit from LLU/SA provisioning processes from the incumbent operators that are adequate to serve the mass market (in no EU country is it possible to provision thousands of unbundled loops per week to meet residential mass market customer demand).

This is the case for OLOs/ISPs such as Tiscali which have started out with wholesale/resale xDSL – often because it was the only way to participate in the emergence of the residential broadband Internet market – and now need to escape very quickly from an intolerable margin squeeze by the incumbents by switching from xDSL wholesale/resale to bitstream, also to be able to provide differently packaged services and different bandwidths for different classes of users. It is also the case for operators focused on business customers, who need to be able to satisfy the geographical requirements of IP-VPN customers such as bank branches, retail stores, etc. across the entire territory of Member States. 

The point in time and the locations at which OLOs/ISPs will ‘switch’ (e.g. from xDSL wholesale to bitstream access, or from bitstream access to shared access or to full local loop unbundling, and self-provided end-to-end infrastructure) – where possible in view of the geography – will vary according to the business models (the break-even point for a particular location is very different if one sells leased line substitutes for a few hundred euros per month, but the area is dense or not dense, or residential broadband Internet access at a few tens of euros per month).

With LLU/SA alone, neither type of new entrant operator will be able to achieve the necessary critical mass of customers to be a viable market participant (and achieve economies of scale approaching those of the incumbent competitors): the residential-focused operator needs to be able to market its services in all the same locations as the service is available from the incumbent, or would otherwise suffer an enormous commercial handicap; the business-focused operator needs to be able to win large bids for geographically dispersed customers.

Access to specified network elements, and associated facilities, in the form of wholesale broadband access, i.e. enabling a 2-way pure datastream between the end-user location served by xDSL and points of hand-over/interconnection with OLOs/ISPs, is therefore necessary at all technically feasible points, and in particular at:

· The DSLAM-level.

· Sites of local interconnection points for voice telephony (these are often, but not always, the same as where the incumbents’ DSLAMs are located).

· Parent ATM switches (or technical equivalents using other protocols).

· Sites of single transit interconnection points for voice telephony
.

· Distant ATM switches (or technical equivalents using other protocols).

Access at the two highest levels listed above is required at this time and will remain needed for the foreseeable future because alternative networks do not have any significant capillarity below these levels. 

Therefore, access at those levels of the network are likely to remain necessary to overcome enduring bottlenecks, and hence will need to be subject to ex-ante regulation for many years to come, given the present market situation and prospects. Tiscali does accept that the higher levels may become more competitive in the next several years in some Member States, at which time it may be appropriate to reduce ex-ante obligations of network access on incumbent telecommunications operators where alternative infrastructure has effectively materialised and insofar as conditions of effective competition for transport have emerged. 

However, the ERG should also be aware of the fact that there is a trend, specifically related to the deployment of VDSL, for incumbent operators to move their DSLAMs closer to the end-user, in order to achieve higher bandwidths. DSLAMs will increasingly be installed in local/remote concentrator locations, and even in street cabinets, rather than in local exchange buildings. There is no alternative infrastructure AT ALL to those locations, which can serve to emphasise the fact that mandating only DSLAM-level access would, even more in the future than today, amount to granting quasi-exclusivity to the incumbent operators on the (wholesale and retail) broadband access market.

(i) to interconnect networks or network facilities
Tiscali has always been of the opinion that xDSL interconnection -in addition to bitstream access or wholesale broadband access- is relevant in describing what OLOs/ISPs need to be able to compete on the retail market for broadband access services. 

Indeed, beyond securing network access per se, end-to-end control over the customer relationship, and the ability to define and differentiate services, which can presumably be ensured both by Art. 12.1 (a) AID and by Art. 12.1 (i) AID, the notion of xDSL interconnection, in particular, includes also the interoperability of services and applications across different networks.

This is becoming increasingly important, because we have already been confronted with behaviour by incumbent telecommunications operators or their ISP subsidiaries, attempting to reserve network effects to themselves, by restricting, for instance, person-to-person video communications over xDSL only to their own xDSL customers, to the exclusion of customers of other ISPs. 

Tiscali is also aware of the fact that some National Regulatory Authorities are considering introducing distinct forms of wholesale broadband access, which might imply a distinction between “network access” and “interconnection”. A first form, described as “mass market access”, would enable traffic hand-over at the IP level, and would entail limited service differentiation possibilities, considered suitable for residential broadband Internet access. Another form, described as “ATM interconnection”, would enable interconnection at the ATM level, and would allow full service differentiation, considered suitable to serve business customers, not only for Internet access, but also for other services. Tiscali is not opposed to this distinction, insofar as: (i) both possibilities are offered, (ii) technological neutrality is ensured, i.e. not only ATM, but also, as and when applicable, MPLS and other interfaces are supported, (iii) all forms are subject to genuine cost-orientation - see below, and (iv) Tiscali is free to use any form of wholesale broadband access for any type of service to any type of customer, and in particular service differentiation is also possible for residential broadband Internet customers.

Consequently, we see a need to include not only network access, but also interconnection, as part of the remedies for Market 12.

(b) to negotiate in good faith with undertakings requesting access

This is clearly necessary, amongst others to support innovation, through new requests for access, requests for new features, to enable migration between service options, etc. 

It should be backed-up by rules about the maximum duration of negotiations and dispute resolution mechanisms before the NRA.

(c) not to withdraw access to facilities already granted

A general principle, as has existed historically in the area of leased lines, is that the withdrawal of access that was already granted is subject to the prior approval of the NRA, and that appropriate notice is given and transition arrangements are provided for.

This is essential to support legal certainty and planning visibility for OLOs/ISPs.

(d) to provide specified services on a wholesale basis for resale by third parties

Tiscali is unwavering in its commitment of seeking to secure wholesale broadband access and xDSL interconnection in such a way that will allow it to define and differentiate its retail broadband access products, but an obligation to provide xDSL services on a wholesale basis for resale is also very important, for at least two reasons.

First of all, Tiscali and other OLOs/ISPs are currently users of certain wholesale services, in the absence of forms of access/interconnection that meet their requirements and in the absence of acceptable migration conditions. If, after the implementation of the new regulatory framework, such wholesale services would no longer have to be provided (for instance because they would not be deemed to be part of the definition of wholesale broadband access
), this would give an opportunity for the incumbent operators to evict OLOs/ISPs from the market, by withdrawing existing offers on which OLOs/ISPs rely to serve the overwhelming majority of their customer base. 

Secondly, if certain wholesale offers would escape from regulation (as is the case today in some Member States), this would provide an opportunity for incumbent operators to “squeeze-away” the OLOs/ISPs making use of genuine bitstream access, by offering conditions on the wholesale/resale side which would be (artificially) made economically or technically more attractive to OLOs/ISPs than the use of genuine bitstream access. This could have the effect of forcing OLOs/ISPs into a situation where they are merely exercising a commercialisation function on behalf of the incumbent rather than operate as a real challenger of the incumbent on retail broadband access markets. 

This phenomenon is already occurring today in several Member States, and takes the form of straightforward or sophisticated financial margin squeezes between the wholesale/resale offers compared to the bitstream offer, but also in more subtle technical ways. For instance, the wholesale/resale offer’s downstream speed is not contractually guaranteed, but it is systematically met or exceeded, which creates a very favourable end-user experience of download speed. For an OLO/ISP using bitstream access to match or exceed the speed experienced by end-users served through the wholesale/resale offer, the bitstream backhaul capacity to be purchased by the OLO/ISP is very high, and hence the cost of providing an equivalent or superior service is disproportionately high.

(e) to grant open access to technical interfaces, protocols or other key technologies that are indispensable for the interoperability of services or virtual network services
This is important to achieve wholesale broadband per se, but is also important on a forward-looking basis, especially given the fact that technologies/protocols/interfaces are evolving (e.g. DSLAM ports are mostly using ATM today, but there is a trend towards replacing this with Gigabit Ethernet, which could also lead to changes in the backhaul and core networks, for instance towards MPLS, and in the characteristics and the points of access). Tiscali is particularly concerned about two trends.

First, some incumbent operators are changing their network architecture in such a way that it results in less points/opportunities to have access or to interconnect with (e.g. cascading DSLAMs), or by using proprietary protocols (e.g. variants on MPLS) in the backhaul and core network. Tiscali is of the opinion that NRAs should not only impose open and standardised interfaces, but also force SMP operators to give visibility on the network architecture and related interfaces on a forward-looking basis. This is a necessity in order to give a planning horizon to OLOs/ISPs making use of wholesale broadband access or xDSL interconnection. Such obligations already exist in the voice interconnection context today, and should be extended to the xDSL context. If this were not the case, there is a real risk of OLOs/ISPs investing in the use of wholesale broadband access, only to find these investment stranded within a few years if they are taken by surprise in terms of the evolution of the incumbent’s network architecture evolutions.

Second, there is a tendency on the part of some incumbents, having established a strong position on the retail broadband access market, to launch services/features which are only available to their own retail xDSL customer base, thereby reserving the network effects for themselves. This has been demonstrated with person-to-person video communication services, and access to certain forms of content (news, sports) and generally with attempts at creating “walled gardens”. Certainly as regards communications applications, which exhibit strong network externalities, Tiscali is of the view that regulatory interventions are needed to protect the interoperability of end-to-end services for the benefit of all end-users. As regards the content side, supervision is necessary to avoid the reinforcement of dominant positions on broadband access and other telecommunications markets.

(f) to provide co-location or other forms of facility sharing, including duct, building or mast sharing

There is a clearly established necessity to ensure the ability for OLOs/ISPs to house their transmission equipment at the points of hand-over/interconnection for access or interconnection. 

The same is true for content caching equipment (and in the future other equipment such as media/video servers), in order to avoid that OLOs/ISPs would be forced to unnecessarily transport traffic to and from points of access/interconnection whilst the incumbent operators’ own services, or its ISP, could benefit from co-location for such purposes, and hence achieve a cheaper cost base.

Tiscali is strongly of the opinion that NRAs should have to power to impose co-mingling of all equipment, not just DSLAMs in the context of local loop unbundling/shared access, because otherwise new and more surreptitious forms of discrimination are likely to occur.

(g) to provide specified services needed to ensure interoperability of end-to-end services to users, including facilities for intelligent network services or roaming on mobile networks
As is already discussed above, Voice and Video over IP in the xDSL context are good examples of services for which interoperability is required in the end-user interest, and to prevent the further leveraging of a dominant position and the appropriation of network externalities by operators which have been able to seize the broadband access market in the absence of appropriate regulation in the past. Therefore, this remedy is also appropriate in the context of wholesale broadband access.

(h) to provide access to operational support systems or similar software systems necessary to ensure fair competition in the provision of services
The ability to configure and reconfigure the upstream and downstream bandwidth, and other elements, especially in the backhaul network, affecting quality of service for individual end-users, rapidly and without service interruption, is an essential element to enable OLOs/ISPs to compete with vertically integrated incumbents in the broadband access market.

In Italy, for example, it is not possible today for Tiscali, in its capacity as a purchaser of wholesale services from Telecom Italia, to change the bandwidth profile of a user without a lengthy service interruption, whereas Telecom Italia’s ISPs are able to do so.

Access to OSS systems is a way to achieve this, and Tiscali therefore demands its inclusion in the list of officially available remedies. Access to OSS systems is also needed to ensure that OLOs/ISPs can offer adequate responsiveness to customers inquiring about technical problems.

C.2. Obligation of Non-Discrimination (Art. 10 AID)

It follows from the analysis provided in points A. and B. above that (insofar as network access and interconnection are ensured) a key remedy required to prevent exclusionary effects on retail broadband access markets and to restore fair competition (ultimately to the benefit of end-users) is an obligation of non-discrimination at the wholesale access/interconnection level. 

This obligation of non-discrimination must apply specifically with regard to:

a) ‘internal access/interconnection’, i.e. the wholesale broadband service that underlies the services (be they bitstream or resale) that SMP operators provide for their own services or those of their ISP subsidiaries.

b) ‘external access/interconnection’, i.e. the wholesale services provided to OLOs/ISPs taking up access services, interconnection services, or wholesale services for resale. 

Particular attention is needed in the specific context of “wholesale broadband access” to volume-based tariff structures. Indeed, it will often be the case that the ISP subsidiary of the incumbent telecommunications operator purchases the wholesale/resale offer of the incumbent rather than genuine bitstream access (i.e. with the ability to differentiate services, etc.), but if this offer contains discounts based on the number of customers served and/or based on the volume of traffic handed-over at points of connection/interconnection, or other similar characteristics, then one may find a situation where the prices are tiered in such a way that only the incumbent operators’ ISP can benefit from the highest discount. This is already the state of affairs today, and it underscores our earlier argument in favour of imposing an obligation of resale and associated regulation, so as to ensure that this type of offering does not escape from regulation altogether, and that no enduring margin squeeze or technical squeeze can occur.  

It is very important to recognise that the obligation of non-discrimination was already provided for under the existing EU-level regulatory framework for telecommunications, in which it was an automatic consequence of an SMP operator on the Fixed Public Telephone Network (all incumbents were declared SMP for these purposes) having launched a retail xDSL offer (Article 16.7 of the ONP Voice Telephony Directive 98/10/EC, read in conjunction with Communication 2000/C 272/10, in particular Points 5.2 and 5.3). 

Under the existing EU-level regulatory framework, the obligation of non-discrimination has failed to produce satisfactory results in most Member States, either because no bitstream access offer emerged at all, or because the offers that exist result in a margin squeeze or technical squeeze for OLOs/ISPs trying to compete with the incumbent operators’ retail services, or with the services of the incumbent operators’ ISP.  

Our view is, however, that the imposition of non-discrimination obligations is not flawed per se, and indeed we believe that it is an absolutely key obligation, but that its relative failure until now is essentially due to two factors:

a) The obligation was not fully understood by all parties involved for several years, and it is only after the European Commission emphasised it in the year 2000 (Communication 2000/C 272/10 and through Article 1.3 of Regulation No. 2887/2000) that certain progress was achieved, mostly in 2002 and 2003.

b) The obligation was not, or only partially, adhered to by many of the incumbent operators that were subject to it since the date of the launch of their retail xDSL-based services. 

This remedy, however meritorious, has therefore proven difficult to police and enforce on a stand-alone basis.

Therefore, additional remedies are needed, in order to make the remedy of non-discrimination effective in practice. 

The new EU-level regulatory framework provides the possibility to impose such additional remedies, and these are discussed hereafter.

Ensuring Effective Non-Discrimination and Preventing Margin Squeeze

(via Art. 9, 11 and 13 AID)

In order to give genuine effect to an obligation of non-discrimination, it must be accompanied by measures to effectively prevent discrimination from occurring and by powers of enforcement (in particular, the NRA must be in a position to impose penalties for breaches of the obligation). 

Given that discrimination can (and today effectively does) result in margin squeeze effects, specific remedies are also appropriate to ensure that the NRA can deal with margin squeeze cases, on its own initiative, or acting upon complaints it receives.

The following obligations provide tools to deal with the discrimination problems which exist today and might also occur in the future. Explicit powers of enforcement relating to these obligations are a conditio sine quae non to make obligations effectively functional (and obligations at the retail level may be needed to support these).

a) Obligation of accounting separation: obligation to identify, to the NRA, the wholesale prices and the internal transfer prices for wholesale broadband access (Art. 11.1 AID), with a possibility for the NRA to investigate the related allocation of costs (and specifically the basis for volume effects or volume discounts), and a possibility for the NRA decide to publish (subsets of) such information (Art. 11.2 AID).

b) Obligation of transparency: publication of network access/interconnection charges. This is possible via Art. 9 AID, but it will only be sufficient if the obligation comprises a requirement to either publish or otherwise confirm that ‘internal network access/interconnection’ charges (transfer prices) are not discriminatory compared to ‘external charges for wholesale broadband access’. This is possible under Art. 9 AID, in combination with Art. 11.1 AID.

The publication of a reference offer for “wholesale broadband access” and associated facilities (which under the Access and Interconnection Directive is an obligation of transparency, but is directly linked to the obligation of non-discrimination) is considered by Tiscali to be essential to ensure non-discrimination and to make sure that migration (see below) can be achieved on acceptable terms, and also to ensure that access/interconnection negotiations would not be unduly extended. 

In addition, the NRA must have powers of modification of this reference offer. Under the existing regulatory framework, such powers, which exist in several Member States, but not in others, have proven to be an effective tool in making progress towards interconnection/access offerings which respond to general demands by OLOs/ISPs, and to allow relatively rapid intervention (not only in an annual cycle, but even in the shorter term when circumstances change, or when new common requirements emerge). This power of the NRA should include the possibility of retroactive modification of reference offers, in particular as regards pricing, when new forms of margin squeeze occur (due to retail price modifications) or are discovered.

Another key reason for the necessity of a reference offer, is that this is likely to be the only way of achieving an effective and  non-discriminatory “migration system” from wholesale/resale offerings to forms of wholesale broadband access that genuinely meet the needs of OLOs/ISPs such as Tiscali, i.e. including the possibility of service differentiation. In the absence of migration being the subject of a reference offer, there will either not be any migration system at all (as is the case in the overwhelming majority of Member States today
) or migrations would be the subject of tedious individual negotiations, which the SMP operator could unnecessarily prolong, and which could have a discriminatory outcome between various market participants. Migration should encompass at least customer migrations from retail xDSL (incumbent provided), wholesale/resale xDSL (incumbent + OLO/ISP provided), and low bandwidth leased lines to all relevant forms of regulated wholesale broadband access. In the interests of promoting infrastructure competition, migrations from these services and from wholesale broadband access to Local Loop Unbundling/Line Sharing should also be the subject of regulatory attention.

Specific safeguards are also needed to ensure that discrimination does not occur through elements other than the headline prices, in particular through volume discounts or other volume effects that do not reflect the genuine underlying costs. Therefore, a third obligation supporting the obligation of non-discrimination is considered essential as well, i.e.:

c) Price control and cost accounting obligations: obligations relating to cost recovery and price controls, and in particular retail price publication and a burden of proof on the SMP operator that none of its retail prices result in a margin squeeze, thereby enabling verification of whether a price squeeze is being applied (Art. 13.1 AID) 

More specifically, this would entail an obligation on SMP operators to publish all retail prices comprising an element of wholesale broadband access, so as to enable the NRA and market participants to assure themselves that no service or bundle is structured in such a way that it results in there being a margin squeeze towards other operators, taking into account the element of wholesale broadband access and any other costs incurred in producing the retail services in question (Art. 13.1 AID). If it is deemed necessary from a legal perspective, this could be supported by invoking the leveraging clause contained in Art. 14.3 of the Framework Directive, i.e. it would entail defining a retail market, analysing this market, and, if appropriate, finding SMP on this market, and imposing the regulatory obligation of retail price publication. 

Our subsidiaries Tiscali France and Tiscali UK, which use bitstream access today, have come to the conclusion, based upon their practical experience, that such action is indeed necessary to ensure effective supervision and intervention powers of the NRA against observable margin squeezes, and they have therefore asked their respective NRAs to define retail markets for broadband access.

C.3. Price control and cost accounting obligations (Cost-Orientation) - (Art. 13 AID)

Much discussion has already taken place on the question as to whether wholesale broadband access should be subject to a retail-minus approach or to an obligation of cost-orientation. 

Based upon our experience with bitstream access, and other wholesale/resale products until now, and having suffered from the widespread margin squeezing that occurs, and has been found to exist also by the European Commission and by NRAs, we are unequivocally of the opinion that the imposition of strict cost-orientation, supported by verifiable cost-accounting information, is the only way forward to achieve an equitable development of the broadband access market in the interests of all end-users. 

In addition, we wish to reiterate that, under the existing EU-level regulatory framework, bitstream access is already legally subject to an obligation of cost-orientation, in application of Article 16.3 of Directive 98/10/EC, and that any change to the application of this obligation is subject to first carrying out the market analysis procedure under the new regulatory framework, and that an appropriate period of notice must, in accordance with Directive 2002/19/EC, be given to parties affected by any amendment or withdrawal of this obligation. 

The key arguments that we have seen being made by various parties to plead in favour of a retail-minus approach rather than cost-orientation are fourfold, and we would like to comment on them:

(i) broadband access is an emerging market, subject to substantial investment risk, and risk-taking should be appropriately rewarded.

All cost-accounting methodologies, ranging from the most conservative to the most progressive, allow the operator that is required to provide access/interconnection to recover all of its costs, including a fair return on capital employed. Therefore, any risk taking is in fact appropriately rewarded by the application of the principle of cost-orientation.

As was discussed in section A. above, xDSL-based broadband access services have, since their launch in 1999/2000/2001 in most EU Member States, proved to be a considerable commercial success. Indeed, certain incumbent operators have publicly announced that they have already passed a financial break-even point on these services, whilst other incumbent operators have chosen to apply a long-run strategy with extremely low initial retail prices, presumably in the anticipation of being able to raise prices in the future. All incumbent operators are in the meantime acting frenetically to satisfy manifest market demand, and are extending service reach geographically to meet such demand. This is the case irrespective of political pressure to roll-out broadband access further, and for which various subsidy mechanisms are being lined up.

In spite of the remarks made above about the risk profile, Tiscali is not intrinsically opposed to a differential return on capital in an incumbent’s operators’ accounts for ‘traditional services’ compared to ‘new services’ such as xDSL, insofar as any such differential is correctly reflected in the company’s approach to the capital markets and in the attribution of the proceeds of capital raising activities to the relevant wholesale and retail broadband access services, in such a way that it excludes discriminatory effects. In order to ensure that no such discriminatory effects occur, proper and verifiable accounting systems need to be in place.

(ii) the application of cost-orientation entails the risk of removing incentives to invest in alternative network infrastructure (and in the use of local loop unbundling/shared access) which is detrimental in the long term

This is a concern that should be taken very seriously. Tiscali supports the notion that incentives to invest in new and genuinely superior infrastructure should be preserved, and that OLOs/ISPs that have taken, or that are prepared to take, the risk of investing in local loop unbundling/shared access (as Tiscali itself has done extensively in Denmark and in The Netherlands) should not be ‘undercut’ by companies using wholesale broadband access (on a fair competitive basis, i.e. not if they are funded by sources which are able to support rates of return that are below the rates required by public capital markets). Of course, the risk of undermining incentives to invest is immensely greater through the incumbent telecommunications operators’ retail and wholesale activities than through ‘undercutting’ by OLOs/ISPs.

At the same time, it should be recognised that: (i) it is not viable for OLOs/ISPs to achieve nation-wide coverage only with alternative infrastructure or LLU/SA (as is outlined earlier in this contribution), and (ii) regulatory intervention is possible, insofar as it is approached with the necessary seriousness and diligence to create a ‘stack’ of possibilities which should not squeeze each-other away, ranging from full local loop unbundling, over shared access, over various wholesale broadband access options, to resale services, and including all retail services. The French regulatory authority ART has, for instance, sought to achieve this type of hierarchy, and after significant difficulties over the past 4 years, it seems to have reached pricing levels for each of the options and components which begin to approximate costs, as well as a balanced set of incentives and possibilities, whilst recognising that OLOs/ISPs will use most, if not all, of the options simultaneously for the foreseeable future, depending on their market segments, and the degree of their development. Quite significantly, the French approach includes the regulation of retail prices, to ensure that these do not squeeze any of the wholesale options.

(iii) given the existing retail prices in certain countries, the application of cost-orientation at the wholesale level would result in wholesale prices that are above or equal to existing retail prices, resulting in an inevitable squeeze, whilst it is politically unacceptable to increase retail prices

This is a profoundly disturbing argument, although it is quite prevalent. Tiscali’s position in this regard is simply that if incumbent telecommunications operators are voluntarily creating loss leaders to “create a market”, or political pressure is such that they are induced to sell (temporarily or structurally) retail services below costs, the fact of the matter should be exposed by the NRAs, and any regulatory policy instituted by independent NRAs should be such that it ensures that the situation is competitively neutral, through adjustment of wholesale broadband access prices, or through interventions on retail prices. Programmes for direct support of end-users to purchase services must be valid for all service providers that are active on the market. If infrastructure is subsidised, then wholesale broadband access prices must reflect this fact.

(iv) the cost components in this market are not yet well understood, specifically as regards the volumes (of customers and traffic) that are expected, and that are factored in to the incumbent operators’ business plans, including plans to ‘kick-start’ this market

The cost components for the provision of wholesale broadband access (including by incumbents to their own downstream operations) and retail broadband access are, perhaps exceptionally in the telecommunications sector, extremely clear and unequivocal, given that the cost/price of unbundled local loops/shared access has been the subject of detailed cost-accounting exercises in most Member States, and should be an input in any wholesale and retail services, and that the cost of DSLAM and related backhaul/backbone equipment, and any other CAPEX and OPEX can relatively easily be established by examining the purchasing decisions and plans of incumbent telecommunications operators for the past few years. 

The ‘area of obscurity’ is likely to be constituted by: (i) the decisions of incumbent telecommunications operators to develop the market by initial retail pricing decisions, and (ii) the decisions to project objective costs onto volume components in the pricing structure for wholesale broadband access and end-to-end wholesale services for resale. 

It follows from the above that the systematic examination of costs, expenses and plans would bring much needed transparency to the retail and wholesale broadband access markets. Only a proper cost-accounting exercise can bring these elements to the fore, and satisfy NRAs (and OLOs/ISPs) that no discrimination is taking place, and no squeeze effects are being organised.

Given the comments made above, Tiscali considers the imposition of an obligation of cost-orientation to be relatively unproblematic, and the most credible instrument to ensure that no undue discrimination and margin squeeze can occur. 

Retail-minus approaches rely on the NRA (or by proxy, the market participants) being made aware of all existing retail prices, and then applying a proper ‘minus’, which is supposed to ensure that no margin squeeze is occurring. At first sight, this may seem simple and straightforward, but it relies upon total clarity of the characteristics and pricing of all retail products, services and bundles. This is by no means simple and straightforward, and, as is indicated in section C.2 above, only an obligation of systematic notification and/or publication of all applicable retail prices can begin to contribute to this exercise being truly comprehensive. This is all the more true given that retail broadband access markets (based upon a wholesale broadband access market, whereby the incumbent operator supplies its own downstream operations as well as third parties) not only consist of ‘simple’ mass market retail broadband Internet access products, but in fact of a wide variety of retail products, extending well beyond mere Internet access (e.g. IP-VPNs, leased lines, voice and data services, Internet services, bundles of access, services and applications (communications applications, software), etc.).

In summary, and by way of conclusion, Tiscali wishes to state firmly that retail-minus can only be a starting point, and is perhaps acceptable for a very short transition period (maximum 1 year) but that only genuine cost-orientation, supported by proper and verifiable cost-accounting information, relating to all aspects (and including migration between services) will allow to ensure that competition can exist and flourish in the broadband access market.

Brussels – Cagliari, 4 July 2003
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�  France Télécom, for instance, has announced on 10 June 2003 that it would invest up to €600m over 3 years to extend xDSL coverage to 90%-99% of the population from 75% currently, including the installation of 5000 new DSLAMs and extending its fibre backhaul network to 5800 new sites. France Télécom had previously, on 9 October 2002, announced that €500m had been invested already in launching and developing xDSL services. 


�  Tiscali has previously argued that the retail residential Internet access market, as well as the retail business market for xDSL-based services, have national characteristics. The residential market is a mass market. Tiscali needs to be able to compete on this mass market in its entirety, and cannot be an effective competitor against the national telecommunications company or against its ISP subsidiary if Tiscali would be restricted to operating in small geographical pockets of activity, or have different products in different geographies. The business xDSL market consists, in part, of large companies with geographically widespread subsidiaries or offices, e.g. bank branches. Whilst the service may have to be differentiated customer-by-customer, the large customers require an identical service (e.g. IP-VPN) in all locations. 


�  Our earlier submissions and papers are available upon request.


�   Access at single transit points is very important for Tiscali, because we have built-out our network to many such points in order to support narrowband dial-up Internet service provision, and building out to separate points of connection to benefit from wholesale broadband access would impose a large financial burden.


�  The Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation excludes “wholesale end-to-end products” from the definition of “wholesale broadband access”. Tiscali understands such “wholesale end-to-end products” to provide a complete package of both access and connectivity, with no additional transmission services needing to be provided by the reseller. Today, Tiscali purchases such services in some circumstances, but more typically, Tiscali purchases a wholesale product with IP-based delivery at a number of regional points of hand-over, whereby Tiscali takes care of Internet connectivity and helpdesk functions, but does not have the ability of defining the xDSL upstream and downstream speeds and quality of service. Tiscali considers these services to be part of the definition of “wholesale broadband access” even though they do not meet Tiscali’s requirements and desire to be able to define and differentiate its own products and quality of service.


� 	Margin squeeze is defined for the purposes of this contribution as a situation in which the margin between the price charged to competitors for wholesale broadband access and the price the network operator charges in downstream retail markets (for bundles or individual products within bundles) and in wholesale/resale markets is insufficient to allow a reasonably efficient service provider in the downstream market to obtain a normal profit.


�  In the absence of a migration system, OLOs/ISPs are condemned to keep a considerable proportion of their customer base in offerings other than genuine bitstream access, simply because those offerings existed long before bitstream access was introduced.
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