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A. INTRODUCTION
1) Telecom Italia welcomes the opportunity to provide input into the ERG process of establishing a common approach for the application of regulatory remedies. It agrees that there is a need for a set of principles and guidelines to provide clarity and increased certainty on how remedies will be selected and to help ensure consistency.

2) Telecom Italia would also appreciate the opportunity to provide further input once the ERG has completed a draft version of its guidelines and strongly recommends that this opportunity should be provided to all interested parties.

3) Telecom Italia has drafted the following position paper starting from a simple assumption that is based on objective information. The assumption is that the application of the new regulatory framework (market analysis - SMP – remedies) will determine NRAs to maintain, reduce, withdraw the existing obligations. Moreover, this will be consistent with one of the objectives of the new framework: deregulation and gradual shift from an ex ante to an ex post approach.

4)
Thus, it is relevant to consider that the starting point of the administrative process that will be carried out is represented by the existing obligations on the basis of the decisions taken till now by the competent authorities.

5)
Annex 1 intends to provide a detailed description of the above-mentioned obligations for Italy by classifying them in the eight areas that are indicated in the Access Directive and the Universal Service Directive.

6)
The reading  of Annex 1 and the consequent evaluation of the complexity of the task for NRAs, as far as Italy is concerned,  suggests considering the feasibility of the implementation of any guidelines that will be adopted with regard to remedies. Such an assessment is made with the aim of avoiding any further complication of the process of which remedies constitutes an essential part.

7)
Always in order to provide an objective informative support to the delicate task that the ERG and the Commission are carrying out, it is necessary to consider another “starting point”: the list of problems identified in VIII Implementation Report for each Member State. In Annex 2 the single cards for each single country are provided.

B. GENERAL PRINCIPLES

8)
Guidelines on remedies must aim at achieving a practical determination of appropriate and proportionate ex ante obligations by NRA

9)
In general terms, where no ex ante obligation is likely to reduce social costs or promote competition, NRAs should “exempt” SMP operators from ex ante obligations: obligations should only be imposed if they maximize economic benefits in terms of choice, price and quality for end-users, or minimise social cost (efficient obligations).

10)
The analysis of retail markets must be relevant for the decision whether to impose, maintain or withdraw remedies at retail and/or wholesale level.
11)
According to the aforementioned framework, market failure should always be examined in the light of the market outcome of the corresponding retail market(s).

12)
NRAs will have to assess the market failure that the obligation intends to address and to provide the reasoning to explain why existing  obligations (retail/wholesale) are not appropriate to solve the problem or would do so at a greater overall economic cost.
13)
When determining what regulatory remedies should be applied, it is crucial that NRA consider the interaction across markets, in order to grant consistency between regulation at different layers of production. Where effective regulation is applied at the wholesale level (for example, fixed network origination and termination), intrusive regulation at the retail level (for example, price regulation) will typically be redundant and harmful. However, this consideration is not only limited to interaction between retail and wholesale regulation, but is also relevant to interaction between wholesale services. In doing so, NRAs will have to take into consideration whether competition law remedies may suffice to solve the problem in the market before sector-specific remedies can be imposed.

14)
Competitive neutrality will become a material objective: the broad idea of competitive neutrality is that regulation should not provide a competitive advantage for one organization over another. Handicapping stronger incumbents may end up reducing competitive pressures on emerging firms, resulting in the protection of inefficient players and the development of only weak competitors. The competitive handicap imposed on the firm under asymmetric regulation means rival firms will not have to compete as aggressively to maintain and win customers. As a result of reduced competition, there will be less pressure on entrant firms to provide services that consumers want (resulting in a loss in allocative efficiency), to keep costs and prices low (resulting in a loss in allocative and productive efficiency), and to innovate efficiently (resulting in a loss in dynamic efficiency).

15)
An overarching principle that Telecom Italia believes is important for best-practice regulation is that of materiality. Materiality dictates that regulatory intervention is best confined to those circumstances where the distortions that would be addressed by regulation are sufficiently large and where the benefits of intervention exceed the costs by a sufficient margin that the regulator can be confident that regulation would result in net economic benefits. Such a materiality test reflects the inevitable uncertainty surrounding the negative effects of any regulation (it is hard to predict how regulation will distort competition or affect investment incentives), a belief that markets are normally the best mechanism to achieve desirable outcomes, and that the full costs associated with any regulatory intervention itself are usually not captured in any efficiency analysis.

C. CRITERIA AND TOOLS FOR DEFINING PRINCIPLES

16)
Assuming the starting point of the “remedies exercise” (indicated at point 4), it must be clear that there is no longer an automatic imposition of certain obligations on SMP-operators: a detailed analysis of the market must be always required.

17)
Only according to the outcome of the market analysis, NRAs should start to       assess which obligations are appropriate and proportionate. Two milestones are needed in carrying out market analysis: 


- they must be up to date;


- they must be forward-looking.

18)
Specific tests must be adopted for evaluating the proportionality and appropriateness of the potential remedies to be applied. In general terms, a cost-benefit analysis shall support the NRAs in evaluating proportionality and appropriateness. Considering a specific procedure, we will describe a practical approach in paragraph F.

19)
Any remedy that does not satisfy the aforementioned tests must be considered disproportionate and/or not in the light of solving the market failure identified.

D. REQUESTED NRA’S PROCEDURAL BEHAVIOUR

20)
For an effective application of the “remedy exercise”, it must be implemented an objective accountability of regulators for their action in the light of ensuring consistency and proportionality of regulation.

21)
Transparency of the decisions and of the procedures for adopting such decisions has to be guaranteed by UE and NRAs in the light of ensuring predictability and legal certainty of the new regulatory framework.

22)
In order to promote a favourable environment for investments, all the relevant decisions concerning such issues have to take into account the long term impact on the overall electronic communications market.

23)
The competitive situation in each market and the related remedies, when adopted, must be monitored and reviewed regularly to ensure that SMP designations and obligations remain relevant and proportionate

24)
In applying regulation to SMP operators and in performing the “remedies exercise”, NRAs must be coordinated through the existing mechanism provided for by the Directive for ensuring harmonization and consistency between Member States.

E. SPECIFIC REGULATORY ISSUES

25) The EU Directives that constitute the new regulatory package provide a range of remedy options to NRAs, from relatively light-handed remedies through to more intrusive forms of regulation. Figure 1 depicts in general terms the range of regulatory options available, from lightest to heaviest.
Figure 1: Spectrum of regulatory options
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a. The lightest form of regulation provided for by the EU Directives is transparency. Transparency measures should only include requirements to disclose information to the regulator. This is because full public disclosure can work to the detriment of competition. 

b. The next level of regulation consists of remedies to ensure that undue discrimination does not occur. The principle of non discrimination ensures that undertaking with market power do not distort competition, in particular where they are vertically integrated undertakings that supply services to undertakings with whom they compete on downstream markets. Whilst it is important that undue discrimination not occur, it should be made clear that this does not mean that that efficient discrimination should be prohibited. 

c. The third level of regulation is the imposition of the obligation to provide a particular access service. Mandating access to network infrastructure can be justified as a means of increasing competition, but national regulatory authorities need to balance the rights of an infrastructure owner to exploit its infrastructure for its own benefit, and the rights of other service providers to access facilities that are essential for the provision of competing services. 

d.
Finally, the fourth and most heavy-handed form of regulation consists of remedies that set the terms and economic conditions under which a service must be provided. Price control may be necessary when market analysis in a particular market reveals inefficient competition. The regulatory intervention may be relatively light, such as an obligation of a reasonable margin, or much heavier such as an obligation that prices are strictly based on cost plus WACC. As Figure 2 shows, Cost orientation is not a single remedy but a range of different remedies. NRA should justify that the chosen remedy is proportionate because the less intrusive remedy is not sufficient to adress the market failure issue.

                                     Fig. 2
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· Proportionality between retail and wholesale margin

·  Maximum margin of profit on the basis of

· Average margin of SMP undertaking

· Average margin of Telecommunication sector

· Average margin of the whole industry system
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· reasonable margin (see previous point)

· Cost + WACC (LRIC) for the overall basket

· Cost + WACC for smaller baskets

· Cost + WACC for each network services provided
26)
Where the more intrusive forms of regulation are used, these ought to be applied so that substantial removal of discretion from the network operator only occurs for services that approximate a bottleneck. Under this approach, for example, ULL would be subject to a stricter form of regulation than, say, wholesale broadband services. At regulatory level, the following material areas of content must be carefully monitored during the “remedies exercise”:

a.
Double regulation – the assessment of market failure at retail level has to be considered in order to identify appropriate wholesale  obligations. Wholesale regulation is always aimed at establishing a better market outcome for end-customers: ‘double regulation’ of both wholesale and retail level could run the risk of an over-inclusive approach. The imposition of obligations on retail markets can only be justified as a last resort.

b.
Upstream and downstream markets - imposition of price level obligations requires to take into account the implications of any interplay between upstream and downstream markets (Fig. 3 ).
Figure 3: Downstream-Upstream relevant market relationship


c.
Price transparency obligations – the application of price transparency obligations requires to verify the proportionate  form and level of obligations.

d.
Price level obligations - NRAs must ensure that any price level obligations do not affect efficient market entry and must avoid to make the construction of infrastructure and innovation unattractive. Price caps could easily trigger such undesired side effects. Where a price cap is applied to an individual service or the absolute price level is set by the NRA, further obligation to demonstrate that prices are “cost plus” or “retail minus” is not needed.

e.
Limited Retail Price Controls - unless a situation of persistent market failure is ascertained, retail price controls should be withdrawn where wholesale price controls are applied.

f.
Price Squeezes - price squeeze is a problem to be addressed through ex post remedies unless the NRA can establish compelling evidence of widespread systematic abuse over a period and that competition law will not be adequate to solve the problem.  An appropriate imputation test must be set out in particular for newly and merging services.

g.
Service Obligations - remedies which imply the application of obligations to supply services are particularly likely to introduce distortions. Competition law tools are more appropriate to address the problem. The nature of any mandated processes, SLAs and/or SLGs,  and quality of service targets should be assessed.

h.
Financial and accounting obligations – After the assessment of a SMP position the methodology for attribution of costs at wholesale and retail level has to be published at an appropriate level of detail, together with evidence or confirmation of adherence to the published methodology. In order to demonstrate that non-discrimination or other forms of anti-competitive abuse have not  occured and that cost orientation of wholesale services is correctly established, published accounting separation regime at the network/wholesale level must be implemented. On the other hand, similar obligations could be imposed on the retail markets under article 17 and 18 of the directive 2002/22 where the undettaking is subject to retail tariff regulation (art. 17) and for the provision of leased lines (art. 18) . Of course the imposition of these obligation together  must comply with  the requirement of proportionality of the regulatory control imposed in ored to avoid over control on both side of the company activities (wholesale retail).   

i.
Cost orientation obligations - Cost orientation of prices is strictly related to competition law. As competition law is the appropriate tool to deal with predatory and excessive pricing, any regulatory obligation for cost oriented prices has to be carefully evaluated through a very rigorous cost benefit analysis.  Regulatory tests for cost orientation should be consistently aligned with the competition law tests for abusive pricing. Pricing should not generally be considered to fail the test for cost orientation unless it has been demonstrate that the level of pricing has reached the threshold that identifies it as excessive or predatory under the competition rules. A different approach would likely imply over-intervention and market distortion. The NRAs have also to provide an assessment that identifies whether ex ante demonstration of cost orientation  is required, or whether it would be appropriate to intervene only on ex post basis according to competition law principles 

j.
Sunset clauses - the dynamics of electronic communications markets require that specific remedies need to be assessed in order to regularly verify if their maintenance is justified in view of market developments. The applications of sunset clauses should be provided where appropriate. Sometimes it could be sufficient the updating period of the relevant market list and the relative updating of the market analysis. Other times (as in the case of bitstream access or high level interconnection regulation) the application of sunset clauses is a correct input to the market.

F. SELECTION OF APPROPRIATE REMEDY: PROCEDURAL SPECIFICATION

27)
In selecting the appropriate remedy from the above options for each market in which SMP is found to exist, NRA’s should ensure that:

· The regulation is sufficiently targeted so as to address the SMP concerns but minimise the potential adverse affects and market distortions associated with regulation;

· A given remedy should only be implemented if there are no lighter forms of regulation that would adequately address the competition concern.

For example, if there are N possible remedies, where Remedy 1 is the lightest remedy, and Remedy N is the most intrusive, then Remedy N should only ever be implemented if Remedy N-1 is not sufficient to address the market failure at issue.

28)
TI suggests that the following five-step process, which incorporates these features, be used in selecting remedies:

1) Identify the issues of concern (for instance, the specific market failures). This includes the identification of initial concerns followed by a deeper analysis of the root causes of those concerns followed by a prioritisation of these issues of concern.

2) Identify the objectives of the proposed regulation(s). This process can be broken down into – an identification of the fundamental economic objectives; making explicit the means by which objectives will be measured (often such objectives will make reference to economic efficiency criteria, and also competitive neutrality); and an identification of the appropriate subject matter for regulation.

3) Identify potential solutions to the issues of concern (including the possibility of no regulation) and show how any proposed regulation relates to the issues of concern.
4) Develop a transparent methodology to evaluate these potential solutions in light of the stated objectives. Examples include a competition analysis (that is, to consider whether SMP would still exist if the proposed regulation is implemented), an efficiency analysis, an analysis of competitive neutrality, and an economic impact assessment model and empirical analysis to calibrate key parameters if required.
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