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Introduction

Who are We

Tele2 AB, formed in 1993, is the leading alternative pan-European telecommunications company. We offer fixed and mobile telephony, as well as data network and Internet services, under the brands Tele2, Tango and Comviq to more than 17.7 million customers in 22 countries. Tele2 enhances consumer choice, improves service quality and lowers prices by challenging incumbents. 

Tele2 also operates Datametrix, which specializes in systems integration; 3C Communications, which operates Internet payments, credit card transactions and public pay telephones; Transac, which offers data processing of credit card transactions and billing; C3, which is active in prepaid calling cards for fixed telephony; and Optimal Telecom, which offers households low price guarantees for telephony services. The Group also offers cable-TV services and jointly owns the Internet portal Everyday.com with MTG. 

Tele2 began its expansion outside Sweden in 1996. In the six years following, Tele2 has commenced operations in nearly all EU countries, and is expanding services as rapidly as possible into other countries, benefiting from the expansion of the EU. Mobile telephony continues to grow. To counter the problems with access to spectrum, Tele2 has developed a concept enabling us to offer similar competitive products in the mobile environment, whilst respecting the major concerns of the network operators for payback of their significant investment and licence fees. Tele2 is already offering services in Denmark and the Netherlands as a Mobile Virtual Network Operator (MVNO) and has entered into commercial agreements in three other member states. Finally, the Group has been successful in being awarded UMTS licences in Finland, Sweden, Norway, Luxembourg and Liechtenstein.

General comments on the Consultation 

In recent years, two of the most important objectives of the European Union have been, as stated by the Commission several times,

(1) to promote and sustain an open and competitive European market for communications services, to provide an even better deal for the consumer in terms of price, quality and value for money, and 

(2) to benefit the European citizen.

As Europe’s leading alternative operator, Tele2 is devoted to contributing to a telecommunication sector that aims at taking the best interests of Europe’s consumers into account. In this document Tele2 concentrates on fixed telephone subscription, MVNO and ADSL as Tele2 regards these areas as crucial for a competitive single market.

A key factor for future competition in the field of telecom and for assessing the relevant markets is the resources and competence of the NRAs. The Commission must safeguard that the member states make sure that the NRAs have enough resources to meet the increasing amount that of work that follows with the new regulatory framework. Tele2 has received clear indications that there is a resource shortage for a number of NRAs. Since the market is fast moving, it is necessary that the NRAs do not hinder it by a slow processing of legal and business matters. It is also of great importance that the new regulatory framework is implemented at the same time in all member states and that the implementation is more or less harmonized.

First we will start with our comments on the Choice of remedies.

The Choice of Remedies

In its public call for input on regulatory remedies, the ERG states:

"The specific regulatory obligations to be imposed on SMP undertakings can apply either to wholesale or retail markets depending on the market identified for analysis. The remedies related to wholesale markets are set out in Articles 9 to 13 of the Access Directive. The obligations related to retail markets are set out in Articles 17 to 19 of the Universal Service Directive."

While it is true that the choice of remedies depends on the market identified for analysis, Tele2 considers that access obligations cannot only be imposed on the basis of significant market power on a wholesale market.

It is important to note that the new legal framework does not limit the application of the remedies set forth in Articles 9 to 13 of the Access Directive to market failure on wholesale markets. On the contrary, Art. 12 (1) of the Access Directive clearly states that the imposition of obligations is justified in situations, where denial of access or unreasonable terms of access "would hinder the emergence of a sustainable competitive market at the retail level, or would not be in the end-user's interest".

Accordingly, when deciding on the obligations to be imposed on dominant operators under the Access Directive, the regulatory focus should clearly be on the retail markets. In other words, the primary objective of the obligations provided for in the Access Directive is to ensure sustainable competition on retail markets. Functioning wholesale markets are desirable and necessary, but have to be viewed as a means to achieve effective competition on the retail level.

Consequently, a lack of effective competition at the retail level may, as Art. 12 (1) of the Access Directive clearly states, directly require and justify the imposition of access obligations, including in particular a resale obligation pursuant to Art. 12 (1) (d). 

Tele2's position is further supported by the following arguments:

· NRAs have broad discretion in its choice of the obligations which are to be imposed on an operator with significant market power. NRAs may impose any of the obligations set forth in the Access Directive, provided that these obligations are based on the problem identified, necessary and proportionate in relation to their objective. The new legal framework does not provide for any other limitations of NRAs' discretion. Therefore, NRAs have the power to impose access obligations (including a resale obligation) as long as the above criteria are met, i.e. as long as the obligation is based on the problem identified, necessary and proportionate to remedy the lack of effective competiton on a relevant retail market.

· Wholesale and retail markets are interdependent. Wholesale markets depend on demand from the respective retail markets. Conversely, retail markets depend on the supply from the respective wholesale markets. It is therefore not uncommon but typical that an obligation to provide certain (access) services on a wholesale level may be necessary in order to create or promote competition at the retail level. Thus, several wholesale markets, such as interconnection or unbundled access to the local loop, may be subject to ex-ante regulation simply in order to promote or maintain competition on the retail level. This interdependency of wholesale and retail markets is also expressly reflected in the relevant EC Directives:

· Art 12 (1) of the Access Directive states that the imposition of access obligations is justified in situations, where denial of access or unreasonable terms of access would hinder the emergence of a sustainable competitive market at the retail level (see above). Since access obligations are always obligations to provide services on a wholesale level, this provision makes it clear that the provision of wholesale services may be required to remedy a lack of competition on the retail level.

· Art 17 (1) of the Universal Service Directive states that direct regulatory controls on retail services, e.g. price controls, should only occur where the imposition of obligations under the Access Directive would be insufficient. This shows that access obligations, i.e. obligations to provide access services on the wholesale level, are seen as a means to promote competition on retail markets. What is more, the Universal Service Directive even prefers the imposition of (wholesale) access obligations over direct regulatory controls on retail services.

· The Explanatory Memorandum to the Commission Recommendation on relevant product and service markets also expressly acknowledges that NRAs may impose obligations "in related areas", i.e. in areas outside the relevant market dominated by the operator in question, as long as such obligations are necessary and proportionate to solve the problem identifed on the relevant market.

· It is the nature of the provision of access services and in particular of the provision of services for resale that this service provision has to occur on a wholesale level. Accordingly, for instance Art. 12 (1) (d) authorizes NRAs to require dominant operators to provide "specified services on a wholesale basis for resale." This provision is clearly not intended to only cover the resale of existing wholesale services (in most cases, the resale of wholesale services, such as interconnection or unbundling services, would hardly make sense). Rather, the primary focus of this provision is on services currently offered on the retail level, for which a wholesale market may not even yet exist. 

Now, we would like to identify specific markets where we think that specific remedies will help the improving of the competition in that specific market. 

Promoting the development of competition of Mobile services – the problems faced by the Mobile Virtual Network Operators 

Tele2 believes the European mobile telecommunications market has a strong need for further competition, since the present market situation in many member states has failed to deliver its promises to consumers. Indeed, there are still in some member states high tariffs for calls to mobile telephones. In our opinion, the main reasons for this situation are
(1) the limited number of mobile operators in each country, 

(2) the lack of regulatory remedies in order to push the incumbents to cooperate with new entrants and 

(3) the lack of harmonization around the Member States of the European Union that creates huge hurdles for a pan-European operator such as Tele2.  

One of our suggested remedies to this problem is the recognised MVNO concept. This enables more operators to be present on a market, whilst not pushing undue burden onto the operations of the holders of licensed mobile spectrum. This concept is regarded as the best solution and is supported by various operators as providing a win-win solution. Moreover, this solution is also a way to improve the network utilisation of the third and/or the fourth operator in the member states which are never utilised in an optimum way. 

Tele2 believes that the necessary conditions for a competitive mobile market must be present, but also that this market should be sustainable over the long-term for both the operators and the consumer. Tele2 therefore encourage the development of commercial, win-win, agreements bringing benefits to all parties.

Tele2 is a mobile network operator in Sweden, Luxemburg, Russia, Liechtenstein, Estonia, Latvia and Lithuania. Nevertheless, Tele2 advocates an obligation for all mobile operators to enter into commercial negotiations and to negotiate in good faith with any company seeking access as a MVNO.

Although competition has developed in a number of segments of the mobile market, mobile markets have not become fully open and competitive. Current levels of mobile termination charges and roaming prices continue to keep mobile price levels artificially high in some member states. The cost of termination is very varied between member states without relation to the cost of building a net. In the Scandinavian coutries the cost of building a net is comparatively high given the topography and the population. Considering this the cost of termination sholud be higher than in many other countries. The fact is that termination rates in Scandinavian countries are among the lowest. 

The market and the EU require service development. Today it is difficult to see any difference between the offerings of the various operators. There is little competitive incentive to develop exciting and innovative services. Tele2 has innovative services on our networks; we, together with other MVNOs are likely to be the drivers for innovative service development and we look forward to expanding these services over all EU countries.

As you know, the new Telecommunications Package provides a specific actions for mobile operators: obliging existing mobile operators to unblock the access to the existing networks to MVNOs. In several EU Member States the prohibition and/or the slowing down of MVNO services are the reality at the moment. In some others, the concept of MVNO is promoted and considered as a good tool to increase the level of competition in their national market. 
 
We would like to state the main points that should be emphasized during this consultation on remedies in order to unblock the situation in the EU mobile market and to promote the development of competition in the mobile market. We would like to emphasize two points: 

· The operator, which receives the request for access or interconnection should be under the obligation to enter into commercial negotiations and to negotiate in good faith. Also regarding the issue of negotiation, Tele2 believes that NRAs should intervene to settle any disagreement if called upon by one of the parties involved in a commercial negotiation. 

· All mobile operators should have a right and, when requested by other authorised operators in one or more EU Member States, an obligation to negotiate interconnection and access at commercial conditions. On this point a new obligations has been introduced and is really crucial in our opinion. It is the one saying that “Operators may be required to negotiate in good faith with undertakings requesting access” (article 12 of the Access and Interconnection directive). This obligation can be imposed on an operator by the NRA and Tele2 thinks that it is a crucial point for the development of the competition in the EU mobile market. Indeed, often NRAs do not have the power, or the will, to impose this kind of obligations that are now present in the new framework. 
NRAs may, in accordance with the provisions of Article 8, impose obligations on operators to meet reasonable requests for access to, and use of, specific network elements and associated facilities, inter alia in situations where the national regulatory authority considers that denial of access or unreasonable terms and conditions having a similar effect would hinder the emergence of a sustainable competitive market at the retail level, or would not be in the end-user's interest. 
Operators may be required inter alia: 

· to give third parties access to specified network elements and/or facilities, including unbundled access to the local loop;

· to negotiate in good faith with undertakings requesting access; (…)

Fixed telephony subscriptions

Tele2 believes also non-incumbent operators should be given the possibility of offering fixed telephony subscriptions. We are of the opinion that access network operators should be legally obliged to offer fixed telephony subscription services on a wholesale basis.

The development of consumer expenditure for fixed telephony services illustrates that expenditure for line rental increased by 20%, while expenditure for traffic charges declined. 
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Source: Eighth report from the commission on the Implementation of Telecommunications Regulatory Package, 3 December 2003


The above graph shows that tariffs have not yet been fully rebalanced. The present principles of cost orientation, have failed to be effective. In order to lower consumers total fixed telephony expenditures, Tele2 believes competition for fixed telephony subscription is required. Incumbents should no longer be able to rebalance their lowered traffic prices with higher subscription prices. There must come an end to anti-competitive cross-subsidisation of prices by incumbents.

In other areas, significant achievements of deregulation have been reached especially regarding carrier pre-selection (“CPS”). According to the EU Commission, carrier pre-selection has proved a highly successful means of opening competition in the European fixed telephony market. Following the introduction of CPS prices for national and international calls have dropped significantly in many member states. However for opening competition on fixed telephony subscription an appropriate means is currently missing in most member states.

Moreover the exclusion from the possibility of billing end-users for the monthly fixed line rental charges (i.e. subscription fee) is the main reason for churn from Tele2 to the incumbent since end-users want to receive only one bill. It is of course equally difficult to attract new customer under these circumstances. As long as there is no obligation, guaranteeing the possibilityto bill the end-user the incumbent’s monthly rental charge this competitive disadvantage of new entrants will prevail.

To resolve the problem an obligation on the dominant operators to provide line rental services for resale by third parties on a wholesale basis has to be imposed (“Wholesale Line Rental”). One way to achieve this is to define an additional 19th relevant market regarding the specific characteristics of fixed telephony subscription. Such a market could be defined by national NRAs in the course of the market definition procedure. A deviation from the European Commission's recommendation on relevant markets is justified by the fact that markets covering subscription fee services are at least emerging in several member states. 

However a definition of a separate wholesale market is not a precondition for the imposition of a resale obligation on an operator with SMP on the relevant retail access markets. It is, possible to include fixed telephony subscription into one of the existing wholesale submarkets. In order to avoid a continuing monopoly situation regarding subscription it is crucial that the NRAs clearly identify this as a part of a relevant market. Thus, an obligation to offer wholesale of fixed telephony subscription services could be imposed on the basis of the incumbent's significant market power on the relevant retail access markets. 

There are obviously different ways to resolve the problem. A possible remedy would be a form of price control. In Denmark the incumbent is obliged, on a wholesale level, to offer new entrants the possibility to provide the subscription to the end user. The maximum wholesale price is the retail price minus 21%. Such a price control is a quick way to solve an immediate problem. In the long run a more thorough investigation is necessary, which may include costbased pricing.
Necessity of a "Wholesale Line Rental" Obligation

At the moment, access to the public telephone network at a fixed location can be provided either via unbundled local loops or via a direct connection of the user to proprietory infrastructure, such as cable infrastructure. 

The development of competition in the access markets via unbundling local loops is proceeding at a very slow pace.  Although the Unbundling Regulation entered into force as early as 2 January 2001, only approximately 1 million lines out of a total of approximately 187 million subscriber lines were unbundled throughout the EU by 1 October 2002 (source: 8th Implementation Report, p 25). This means that only 0.53% of all subscriber lines are unbundled. It should also be emphasised that the largest portion of this 0.53% share of unbundled local loops is being used for broadband data services and ISDN primary rate access rather than for the provision of POTS or ISDN basic rate services typically used by residential customers and SOHOs for voice telephony.

According to the 8th Implementation Report only an average of 4.5% of fixed-line subscibers use alternative providers for direct access (8th Implementation Report, p. 11). This figure includes direct access provided via unbundled local loops as well as via proprietory infrastructure. This means that, on average, still 95.5% of subscribers purchase access services from the incumbent.

As the following chart published in Annex I to the 8th Implementation Report shows, in several large Member States market shares of alternative providers of direct access are even below the EU average. For example in Germany only 2.1%, in France only 0.4%, in Italy only 0.5% and in Sweden only 0.01% of subscribers use alternative providers for direct access. Correspondingly, market shares of the respective incumbents on the access markets in these Member States range between 97.9% (Germany) and 99.99% (Sweden).
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These extraordinary market shares of incumbents on the access markets should be sufficient proof that these markets lack effective competition.

Therefore, the key to create competition on the access market is to allow competitors to enter this market with a calculable risk. It is undisputed that far-reaching economies of scale and scope predominate in the incumbents' respective access networks.  The access network constitutes a natural monopoly.  At the same time, such economies of scale and scope are practically insurmountable entry barriers for the competitors of the dominant operator of the access network. 

The Unbundling Regulation considerably facilitated access to end customers (since it eliminated a significant portion of the entry barriers, namely the construction of an independent access network) and largely made these economies of scale and scope also available to competitors, nevertheless there are still entry barriers, such as erecting and technically equipping collocation rooms, setting up independent MDFs, connecting the MDF sites to the backbone network, etc., which themselves involve considerable economies of scale and scope.  Consequentially, a significant number of customers must be connected to the unbundling sites if such latter are to be profitable. Even then, competition in the access network can only be achieved if the price relationship between retail products and wholesale products also actually permits competition. 

As the Commission recognises in its 8th Implementation Report on p. 27, unbundling prices are generally high, compared in particular with the level of the telephone line rental charged to the consumer by the incumbents, and discrepancies between retail and wholesale fees exist. Notwithstanding the principles of cost orientation and non-discrimination set out in both the old and new regulatory frameworks, incumbents in several Member States offer fixed-line subscriptions for prices which must be below their own costs and/or which subject competitors to a price squeeze on the basis of the respective fees for unbundled access to the local loop. The 8th Implementation Report, p. 31, for example, refers to the fact that in Germany, Greece, Spain, Ireleand, Portugal, Sweden and the United Kingdom the line rental charge is even lower than the unbundling fee charged to operators.

Internet

Internet services can be provided in many ways. However it is Tele2’s experience that ADSL has the most unused potential and is the only mass market “broadband” product. Consumers find ADSL easy to use and therefore it is regrettable that incumbents use their powers over the wholesaler network operators to keep ADSL prices at an anti-competitive level for other operators. Incumbents are clearly abusing their dominant positions on the ADSL retail markets.

Tele2 believes operators should be given access to ADSL at cost-oriented and non-discriminary conditions. ADSL has by many incumbents been used as a means to strengthen and recapture their positions. Access to the fixed telephone network through ADSL has been subject to the same anti-competitive cross-subsidisation of prices by incumbents as fixed voice telephony. 

Enforced competition on ADSL includes the matter of unbundled access to the local loop. In December 2000, EU regulations on unbundled access to the local loop was presented. There are different modalities for unbundled local loop access. Tele2 is of the opinion that EU regulators should foremost concentrate on the competitive conditions of ADSL.
Conclusion 

Tele2 believes a harmonisation of market conditions for fixed telephony, mobile and Internet services would strengthen consumer interests. In order to attain more pro-competitive market conditions, Tele2 sees a current need for transitory regulations, especially in fixed telephony subscriptions, MVNO, wholesale line rental obligation and ADSL. 

It is Tele2's position that (wholesale) obligations set forth in Articles 9 to 13 of the Access Directive can and should be imposed as appropriate in order to remedy competition problems on retail markets.

Tele2 suggests to impose an obligation on operators dominating the retail fixed-line access markets to provide line rental services for resale by third parties on a wholesale basis. This wholesale line rental service should include the origination of calls excluded from the carrier selection and preselection regimes, if any, and the provision of CDRs for such calls.

Terms and conditions for the wholesale line rental service should be applied without discrimination. Charges for wholesale line rental should, at least initially, be based on a retail minus calculation. The wholesale fee should thus be calculated by eliminating from the dominant operators' retail prices those costs associated with its retail activities (in particular costs of billing, marketing, risk of bad debts, call centre costs, administrative costs, costs of capital etc). In a longer perspective, a cost based calculation model might be preferred. Further, dominant operators should be required to publish a reference offer on wholesale line rental. 
As is stated in the European Commission documents, “the new regulatory framework aims at ensuring harmonisation across the single market and guaranteeing legal certainty”.  The current situation in the EU telecommunications market is in total contradiction with this aim and we think that a correct implementation of the current framework will be the solution to this problem. We hope that the new Framework will be correctly implemented in order to create a coordinated European Telecommunications market.
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