POLKOMTEL’S POSITION
regarding the rules for applying, amending or repealing regulatory obligations in the new regulatory framework for the electronic communications sector
1. Introduction 

It was with considerable satisfaction that Polkomtel S.A. adopted the initiative aimed at developing uniform rules for regulatory intervention on the electronic communications market. The importance of this market for the whole of the Common Market, as well as for the economic development of the particular countries is so great that the early development of rules for its regulation should be considered essential. 

In Polkomtel S.A.’s opinion, the result of the ERG’s activities has a chance of becoming not only an efficient tool facilitating proper regulation of the Committee’s markets as indicated in the documents, but first and foremost should reduce the risk of unsuccessful regulatory intervention, being able to take place on the basis of the unprecedented scope and nature of the powers that have been granted the national Regulators of this sector in the directives of the new approach.  

2. The telecommunications sector in Poland 

The difficult, yet not impossible task of the ERG is to develop such rules (i.e. provide the rules defined in the Access Directive such a wording) of imposing, amending and repealing of obligations adequate and proportional to the identified problem that will permit full consideration of the specifics of particular markets in Europe. 

It is clear that the new EU regulating system is an attempt at embracing numerous and strongly diverse markets with one legal order. Following the entry of new countries, including Poland, into the Union, this variation will deepen further. The effect of the ERG’s works should therefore fully permit consideration of such specifics – in other words, the rules developed by the ERG should, by application of telecommunications market regulations, create such development conditions for countries with weaker parameters of economic and social development, that the disproportion between the developed states is reduced and not exacerbated. 

2.1. The specifics of the Polish market – general information 

Even a very superficial comparison of the Polish market with any European market permits one to perceive the distance that divides these markets. Polish legislation was only recently (in May 2003) adapted to the EU regulating system of 1997, which for the degree of development of the Polish market, is considerably more adequate than the new regulations, by definition addressed to already fully developed markets ruled by the principles of competition. 

The Polish market is characterized first and foremost by a continually very low degree of fixed market development and a poor telecommunications infrastructure. 
The priority task of the Polish regulator is not therefore to ensure access to infrastructure at any cost, but to stimulate infrastructure expansion and prevent anything that could retard or even suspend the process of its expansion. Investing in infrastructure will contribute to the development of other branches of the economy, the growing wealth of society, as well as create the need for specialists in the new areas of the economy. 

The Regulator should therefore, within the framework of the legal regulations laid down (fulfilling the goals indicated in article 8 of the Framework Directive) endeavor to support those entities that make long-term investments in infrastructure and prevent such a development of a market in which the essential role is played by entities only interested in short-term operations and neither contributing to the development of the market nor investing in development of infrastructure and new services. 

We should be aware that there is already a large number of factors delaying development of telecommunications and electronic communications in Poland. These are in large measure factors beyond the control of the operators and the regulator, but this is precisely why the regulator should proceed exceptionally carefully and base his decisions on the flexible recommendations of the ERG. 


2.2. The country’s economic situation 

As examples of the phenomena already making development of the telecommunications market difficult, on a scale of the country’s entire economy, one may point to: 

-the low level of GNP, 

-the low incomes of the population and the poor expenditures on telecommunications services, 

-the considerable disproportion between the incomes of the richest level of society and the others, restricting penetration by mobile networks, 

-the high level of unemployment, reaching as much as 19%, 

2. 3. The situation of the telecommunications sector 

The telecommunications sector itself in Poland is characterized by the very strong, indeed monopolistic position of the incumbent operator - TP SA - on the fixed services market and the comparatively strong competition on the mobile services market. 

Despite the fact that there are presently already over 40 entities operating on the fixed services market, TP S.A. enjoys an approximate 92% market share of subscribers, over 90% on the long distance services market and a similar share in the market for international services (in addition, the incumbent has its own mobile network – IDEA). The liberalization of this market has therefore not proved successful. 

On the other hand, on the mobile market, the strongest player (ERA) presently enjoys an approximate 36% market share, while the remaining two operators (Polkomtel and IDEA) have similar market shares of approximately 32%. This market is therefore very competitive. 
At the same time, it is clear that the operators’ market shares are not stabilized, but vary year to year. The smallest operator – IDEA is increasing its market share successively– from about 17% in 1999 to approximately 32% in 2002 (this being partly the effect of prohibited market practices and the support of the incumbent operator). 

However, mobile operators have only been active since 1996 and so considerably shorter than in EU countries, so that the level of penetration cannot equal the European average. 


2.4. The activities of the Regulator 

Regulation of the telecommunications market in Poland is the domain of three offices of State administration, these being: 

1. The National Telecommunications and Posts Regulating Authority (URTiP), appointed by power of the Telecommunications Law (Act) dated 21st of July 2001, whose tasks include among other things: 

a)
fulfilling tasks with regard to regulating telecommunications operations, including undertaking tasks relating to the functioning of the telecommunications market, on its own initiative or at the request of interested entities; 

b) 
cooperation in the preparation of laws; 

c)
evaluating the functioning of the telecommunications services and installations market. 

2. The Office for Competition and Consumer Protection (UOKiK), appointed by power of the law dated 15th of December 2000 on the protection of competition and consumers, whose tasks include among other things: 

a)
controlling compliance by entrepreneurs of the legal regulations with regard to conditions of development and protection of competition, 

b) 
ensuring development of proper competition by taking steps aimed at counteracting practices restricting competition, including informal agreements and abuse of dominant positions. 

3. The Minister for Communications – with legislative powers and cooperating with the Chairman of the National Telecommunications and Posts Regulating Authority. 

With varying results, these bodies struggle against the practices of the incumbent operator and there also, with minor exceptions, they concentrate most of their activities. 

For example the Office for Competition and Consumer Protection, in its activities to date, has issued decisions forbidding the incumbent operator practices that restrict competition and resulting in abuse of its dominant position on the fixed market. 

The Chairman of the National Telecommunications and Posts Regulating Authority on the other hand has notified TP S.A. as an operator with a dominant position on the universal service market. 

The incumbent operator’s response to attempts at liberalization of the telecommunications market has been further practices aimed at limiting development of competition, which in particular was seen in the transfer of TP S.A.’s market power to another, closely related market, i.e. the mobile market. TP S.A., taking advantage of its possessing a company in its capital group performing services on the mobile market (IDEA), offers for example its business customers favorable terms for performing fixed services on condition that they use the services of its subsidiary mobile operator (IDEA). Such behavior abuses the premises of article 14 of the Framework Directive 2002/21/EC, i.e. new premises for acknowledging a given entity as possessing a significant market position. 

Completely different are the regulations relating to the mobile market, on which there has never existed a monopoly, and the mobile operators began operations at more or less the same time. The Chairman of the Office for Competition and Consumer Protection has not carried out an inspection of possible use by mobile operators of practices restricting competition, because these have so far not occurred due to the effective competition on the mobile markets. As far as regulation by the Chairman of the National Telecommunications and Posts Regulating Authority, in December 2002 he only issued decisions for all mobile operators, notifying them as SMP operators on the market of telephony services in mobile networks.

It should be emphasized that the sole criterion adopted by the Chairman of the National Telecommunications and Posts Regulating Authority in notifying three mobile operators as having significant market power on this market was their market share, i.e. 25% trigger. The Chairman of the National Telecommunications and Posts Regulating Authority did not however take into consideration additional criteria (defined both in Directive 97/33/EC and the Telecommunications Act) that also define the market power of a given operator, such as among other things: (i) the ability of an operator to influence the functioning of the market, (ii) the possibility of the operator’s access to end users, (iii) the operator’s experience in performing telecommunications services on the market. The Chairman of the Office for Competition and Consumer Protection declared differently, presenting his own opinion within the framework of the mandatory consultations on the legitimacy of the decision issued by Chairman of the National Telecommunications and Posts Regulating Authority notifying mobile operators as having significant market power, namely that: "... a public operator, whose size of revenue, number of subscribers or total connection airtime in his network, does not translate into an ability to influence the functioning of the market and access to end users and whose experience on the market and total revenue also obtained on related markets do not increase his market powers, may not be recognized as an operator with a significant market power...". 

The above presented differences in the positions of the Chairman of the National Telecommunications and Posts Regulating Authority and the Chairman of the Office for Competition and Consumer Protection regarding abilities of mobile operators to influence the functioning of the market show that analysis of the mobile market is not a straightforward process. The stronger therefore the need for such an expression of the rules for imposing, amending or repealing obligations, that the market does not suffer as a consequence of decisions issued hastily, if only as a consequence of errors in identifying undesirable phenomena or selecting the obligations imposed on selected entities by the regulations. 

One can say therefore that the principles for regulation of the Polish telecommunications market are constantly being shaped and will require time for essential experience in telecommunications to be gained both by the players on the market and the regulator. This is because the regulator’s decisions, implemented in the business turnover, must be as based on the goal of ensuring lasting development and fair competition, whose results will also be positive for other spheres of the Polish economy. 

2.5. The role of the telecommunications sector entities

Despite various difficulties, the telecommunications sector remains a resilient branch of the economy and contributes significantly to reduction of unemployment levels, increasing the revenues of local governments and the Treasury (high taxes and social charges) and inspiring other sectors of the country’s economy, in particular through its investments in infrastructure. It should be added that these positive features of the activities of telecommunications sector firms are of a lasting nature. 

2.6. Consequences of the specific nature of the Polish market 

The above mentioned features of the Polish telecommunications market fully justify maintaining the already imposed obligations ex-ante in that respect in which they affect the incumbent operator (TP S.A.). Because in this case, the mechanisms of the law on competition, which is fully compliant with EEC regulations, are and will be in the next two years inadequate in the face of the existing problems on the fixed market and will not suffice to efficiently combat the incumbent operator. On the other hand, the mobile sector, being fully competitive, should not to be exposed to additional regulation resulting from the regulations of the new EU system. 

3. Imposing, amending or repealing regulatory obligations 

In light of the specific nature of the Polish market, identifying problems, selecting adequate remedies and making them proportional, with the simultaneous need to fulfill the aims of a new package of Directives is so complicated a task that it is essential that Poland’s economic conditions and the degree of development of its telecommunications market are taken into account. This will permit a smooth passage from the old to the new regulatory framework, ensuring the country’s economic development. 

Imposing, amending or repealing obligations must in addition take place with a regard for the fact that no market situation is absolutely fixed. On the contrary – similarly as with other powers of the regulator, such as SMP assessment –  analysis of the specific of the market and selection of measures must take into account the tendencies (expected directions and tempo of change) that will take place on this market in the future, meaning that merely researching the situation over a short perspective is quite out of the question (because de facto, it guarantees defective decisions will be made). 

So regardless of the fact that the mobile telephony market in Poland (as opposed to the fixed market) is a competitive one and so does not require regulatory intervention, we should be aware that the application of particular measures available to the national regulatory authorities is based on certain principles defined in the Directives, whose usage must be adequate to the degree of development of the telecommunications market in Poland (being an engine for economic development in other sectors). 


3.1. Discretionary judgement on the part of the regulating authorities 

It is a fact that in light of the rules of the new EU regulatory framework, the national regulatory authorities have considerably greater scope for discretionary judgement than previously with regard to applying, modifying or repealing the particular obligations that bind telecommunications operators among others. 

At the same time, this discretion spreads to the possibility of quite a degree of freedom in adjusting particular market situations (which is to say mostly, but not only, anyone having a significant market power on a specific market, translating into undesirable phenomena from the point of view of the aims of article 8 in the Framework Directive) with a defined remedy selected as most adequate (in the regulator’s estimation) for the removal of undesirable and anti-competitive phenomena. In other words, in the new regulatory framework there is no strict connection between possession of a significant market power on a specific market and a concrete remedial measure (and indeed its imposition on an entity not possessing SMP is quite possible) "targeted” at for a given situation, and in this respect any decision – regarding the discretionary principle – is made by the national Regulator 

This discretionary judgement (in both its aspects) is however characterized by far-reaching limitations resulting directly from the regulations of the Directives. This is anyway understandable, since excessive (groundless) intervention would certainly be a source of greater disturbance and damage for the functioning of the market than for example the distortion of competition alone, whose results the intervention was supposed to combat or limit. 

These limitations play an especially important role in the second of the aspects discussed here, namely the possibility of selecting appropriate measures for solving specific problems as they are discovered. 

3.2.
The principles for imposing, amending and repealing regulatory obligations 

The chief principle that must govern how obligations are imposed by the National Regulatory Authority (NRA) is the rule expressed in article 8, section 4 of Directive 2002/19/EC on access to, and interconnection of, electronic communications network and associated facilities (Access Directive). This states that obligations imposed in accordance with the Directive shall be: 

1) based on the nature of the problem identified, 

2) proportionate, 

3) justified in the light of the objectives laid down in article 8 of Directive 2002/21/EC (Framework Directive), 

4) imposed following consultation procedure. 

Note 1 

Thus in the first place, the measures applied by the national regulating authorities must be adequate to the problem ascertained. This means that there must be a defined bond between the ascertained, and undesirable from the point of view of market development (and other objectives justifying intervention) state of affairs and the measures applied for its removal. The nature of the remedy must reflect that of the problem. In short, there must be a kind of generic cohesion between the obligation imposed and the problem ascertained. 

This issue becomes especially important in view of it being impossible to reliably foresee the final catalogue of measures that the regulators will in future be using (this refers to the right to use, with the Commission’s approval, measures not directly provided for in the Directives of the new approach). While the presently provided for measures are known from the existing regulations and the results of their implementation can be foreseen in general outline, we cannot foresee what future measures the regulators may propose, which may prove to be of a varied nature, with unknown results. 

As can be seen from the above, the correct selection of measures will depend on a proper analysis of the market situation, or more strictly: a proper identification of problems for the solution of which certain measures will be essential. Unfortunately (judging from the course of the market analyses conducted for the needs of examining any significant market power for mobile operators in Poland), we may express a justifiable anxiety that, without a detailed analysis of the need to apply a specific remedial measure and the skill to foresee its effects for the participants and the market itself, application of remedies will be afflicted by numerous defects. 

Note 2 

As indicated by the appropriate provision of the Directive, appropriately selected measures (being a reaction to a correctly identified problem) should additionally be proportional. This is a particularly important requirement, because only a remedy that is precisely "aimed" at a problem will have a chance of solving it, without harming the market as a whole or the operator (and in turn his subscribers) affected by the intervention. Not only will inadequate measures fail to solve the problem, but also there is a much greater danger of applying measures that go too far. 

Proportionality is of fundamental importance if we take into account the fact that the telecommunications market as such  (not only the Polish market) is characterized by considerable complexity, which is also directly reflected in the long-term and indeed probably impossible removal of the results (financial losses, investment delays, technological development setbacks) of a range of issued decisions that infringe the proportionality requirement. This complexity also implies the impossibility of a straightforward transfer of solutions from one market (applied for example with regard to the incumbent operator) to another (such as mobile markets), without a penetrating analysis of the same. 

Thus the proportionality requirement means the necessity of using such measures that will constitute a bare minimum, permitting to achieve the priority objectives of the new package of Directives – the objectives laid out in article 8 of the Framework Directive, with taking into consideration characteristics of functioning accession countries’ markets.

Note 3 

Another requirement, closely connected with the preceding one, is the requirement of imposing such obligations, that their imposition is justified in the light of the objectives of the new regulatory framework. These objectives are indicated in article 8 of the Framework Directive. This is a key requirement, because it constitutes a formal basis for regulators to take into account the national specifics of a given telecommunications market. 

So taking into consideration the degree of development of the telecommunications market in Poland as well as the socio-economic situation, the priority objectives fulfilled by the Polish regulator, within the framework of article 8, point 2, sub-points b) and c) of the Framework Directive, should be: 

1. to ensure development of competition in the electronic communications sector, eliminating any behavior aimed at distorting or limiting the development of competition and 

2. to encourage effective investing in infrastructure and support for the development of new services. 

Application of particular solutions (adequate to problems and proportional) should therefore be a measure making it possible to inspire effective growth in infrastructure investments, which clearly points to the need for such regulation that will prove to be well-thought-out intervention preceded by appropriately penetrating analysis of a given market and the level of competition on it, and not only at the moment of conducting analysis, but first and foremost with regard for the trends taking shape on the market and the development directions for competition in the future. 

Note 4 

Regardless of this, every measure introduced by a decision of the national regulator must be issued while observing the requirement of consultation, first and foremost consultation with the entity that will be directly affected by the decision and which, as has already occurred in Poland, will be exposed to bearing the effects of any defective decisions. Unfortunately, in Poland the requirement concerning consultation has so far been treated as a requirement of only secondary importance. Important decisions from the point of view of the market have been taken in a manner that de facto did not provide operators the opportunity to express their opinions on the matter. The result is that decisions have remained in force that almost certainly (due to formal and legal infringements) will be repealed by the courts. Nevertheless, until their repeal, their existence will remain unshaken and they will continue to harm the principals indicated in article 8 of the Framework Directive. 

4. Regulating measures on the call termination market in mobile networks 

The position presented below concerning the manner of applying particular regulating solutions, concentrates on the call termination market in public mobile networks. This results from the fact that there is quite universal approval for the lack of any need to regulate the remaining (defined in the Commission Recommendation On Relevant Product and Service Markets within the electronic communications sector) wholesale markets related to the mobile telephony sector, which is to say the market of access and call origination on public mobile telephone networks as well as the wholesale national market for international roaming on public mobile networks. 

4.1. The transparency requirement 

The duty to publish a Reference Offer (RO) should relate exclusively to incumbent operators in fixed networks performing universal services (consisting of a range of services). The task of the RO is to reduce the costs of entry to the fixed market for competitive operators who will also be able to perform a full range of telecommunications services in relation to the dominant operator. The RO thus ensures equal conditions for performing services, transparent settlement rules for all participants of the fixed market and thus effective competition. 

The publication of an RO by mobile operators would not bring about the same result as in the case of the fixed market, because mobile operators do not perform universal services. The mobile market is a competitive market and publication of an RO within the scope of practically a single service in the event of possession of a significant power on the call termination market, i.e. connection completion services in cellular networks (consisting of practically collocation alone) will not fulfill the objective of introducing a RO. 

With regard to the obligation to make publicly available specific information relating to interconnection or access, it would be legitimate to impose such an obligation on incumbent operators in fixed networks required to publish reference offers. This is because publication of information concerning accounting data, technical specifications, data relating to networks, principles and conditions for performance and network use and prices is information that rather should be found in a reference offer. 

With regard to mobile operators, the obligation to publish specific information will actually relate to the rates for call termination in mobile networks, which following approval by the regulator within the framework of the costs calculation carried out, will be information made public. Publication of the method for calculation of costs will also contain basic information about the network and the costs of the network. This is because the introduction by mobile operators of cost orientation for the rates for terminating calls in mobile networks will cause these rates to be the same for every cooperating operator. On the other hand, other cooperation principles defined in contracts for interconnection with an operator with a significant market power on the call termination in mobile networks market will also be available to other operators within the framework of the obligation imposed by the Telecommunications Act, to present such contracts to the regulator within 14 days of their conclusion. Operators with significant market power are also required to present information to the operator of a connected network, at his request, necessary for drawing up an interconnection contract. The Polish Telecommunications Act also provides for the issue of executive regulations with regard to detailed cooperation between operators. This is why, in view of the above, imposing on mobile operators with significant market power on the call termination in mobile networks market the additional obligation of publishing specific information relating to interconnection or access is unjustified, due to the already existing obligations of providing specific data and information. 

4.2. The non-discrimination obligation 

The obligation for non-discrimination is a basic and indispensable element of cooperation between operators that should be complied with by both operators possessing and those not possessing significant market power. Very important is a proper understanding of the non-discrimination principle in cooperation relating to mutual performance of services and access to networks. It should be remembered that non-discrimination refers exclusively to the application of similar terms of cooperation in similar circumstances for similar operators. 

4. 3. Obligation of accounting separation

The maintaining of separate accounts is aimed at improving the efficiency of competition on the retail services market within the framework of universal services and provides regulatory authorities a tool for intervention in order to ensure effective competition, and the availability of universal services for end users. This is why this kind of accountancy should be applied exclusively to incumbent operators performing universal services in fixed networks. Separate accountancy must be implemented for universal services, because this makes it possible to check whether there is no cross-subsidizing of some services at the cost of others and whether an operator is using the same accounting principles in external accounts with other operators as those used in his internal accounts. Separate accountancy is based on historic costs and may be introduced before application of models based on incremental costs and there is no need to create complicated tools for regulation purposes as regards market of retail services provided in mobile networks. Introduction of the LRIAC model for operators in fixed networks is indispensable for determining cost oriented rates for call termination in the networks of these operators, which at the same time will lead to the setting of identical rates for all cooperating operators and will enforce their application (at the same amounts) within an enterprise. 

With regard to mobile operators having significant market power on the call termination in mobile networks market, the use of separate accounts would not be justified. This is because this market is already characterized by effective competition. Aim of accounting separation in mobile networks may be achieved through regulatory control of fulfilling the non-discrimination obligation imposed on mobile operators having SMP within co-operation with other interconnected operators. In addition, above aim may be also realized by using current applicable accounting systems in mobile operators operations’ activity for costs purposes concerning charges level, including interconnection rates. Mobile operators will have an interest in proving, according to appropriate accounting system, that charges are based on costs.
4.4. Obligations connected with access to networks and use of specific network installations 

The imposition of obligations by the regulator with regard to access to networks and use of network facilities should be supported by a detailed analysis of the competition on the retail services market. A positive result of such an analysis would justify the claim of there being no legitimacy in regulation of the wholesale market. It should be remembered that intervention by the regulator must be justified by the objective of ensuring lasting competition and one cannot analyze an emerging market on the basis of 1 or 2 years, because it is only natural that the superiority of one operator over another will soon become apparent on such a market. Only once a market is considered mature can one introduce regulation mechanisms ensuring lasting competition. The retail mobile services market is a competitive market. This is proved by the considerable availability of close substitutes (for services). The offers of mobile operators are very similar and the price of the telecommunications services offered plays a large part in this. Substitutes allow the consumer to be more sensitive to price changes for services. This is why the networks access market should not be regulated with regard to mobile operators. In addition, we should make a separation between regulations concerning access understood as interconnection and access understood as ensuring access to subscribers to services performed by other operators, so that the regulator may precisely evaluate the scale of competition on the mobile retail services market, the availability of these services, the level of price changes, whether there is any connection between a fall in prices and increased demand for mobile services, or else whether in a situation of continually increasing prices, the consumer has the possibility of substituting these services. If analysis shows that the demand for mobile services is flexible and that there will not be a lasting growth in prices for services, with limited availability of substitutes or large so-called "switching costs" then, as shown above, any regulation of the wholesale mobile market is superfluous. 

It should be also emphasized that the regulator imposing obligations with regard to access to networks should take into consideration the principle rules, different for telecommunications markets in different parts of Europe and whose application must contribute to development of telecommunications, its availability and socio-economic development. This is because investing in the development of telecommunications infrastructure in candidate countries to the EU constitutes an important impulse for economic development, and thus greater wealth for society. This is why it is important that access to the networks of mobile and fixed operators for Service Providers be dependent on the requirement of their building their own infrastructure (even if this is only on a basic level of their own telecommunications switch and points of interconnection with other operators). It should be underlined that the principle rule of the law on competition is the right to equal conditions for conducting business and ensures development of the telecommunications market. In the situation where the market is entered by Service Providers using unrestrictedly the infrastructures of mobile operators, where their entry costs and thus the costs of performing telecommunications services are disproportionately lower than the costs of mobile operators, the conditions of competition become a discrimination for the latter. The original investments of the "owner" of a network should ensure a defined rate of return. The commencement of activities by operators not possessing infrastructure may cause, apart from an accelerated fall in prices, an extension of the period of return on the investments made by the "owner" of the network, as well as a reduced impulse to further invest as may have been planned under other regulating conditions. Thus the need to ensure prolonged competition is only possible by operators possessing their own infrastructure and being able to compete on equal terms. This is why all regulations directed at such operators aimed at imposing on them arduous and not proportional obligations, should be especially analyzed by the regulator in Poland and subjected to detailed public consultation. It should be clearly underlined that operators performing services exclusively based on the infrastructure of other operators, in a situation of reduced profit margins for mobile or fixed services and reduced traffic, will quickly withdraw from the market. This is because the costs of both their entry and exit from the market are minimal. It must be also considered, that mobile operators bore the expenses for UMTS licenses (about 650 mln Euro) and they have certain obligations. In addition, it should be remembered that there are basic rules affecting the telecommunications market which is characterized by fixed costs and a fall in profit margins may cause reduced interest by operators in possessing infrastructure for implementing other and technologically new services. It should also not be forgotten that the telecommunications market is characterized by the use of increasing advantages of scale and an operating lever (a high share of fixed costs that are reduced together with an increase in the volume of traffic, which naturally excludes the existence of a perfect competition (where the price is equal to extreme costs). Imposition by the regulator of defined obligations for access to networks and services must therefore be proportional to the defined services. The entire obligation of access to services should be analyzed with regard to the nature and objective of a given service. This is because the implementation of new services is always connected with an assumption of higher profitability, because new services are not directed at a wide circle of customers. 

4. 5. Control of prices and obligations connected with the system of booking costs 

The application of regulating accountancy and accounting regulating systems (other than those used internally by a firm in accordance with the Accountancy Act and MSR) is recommended for fixed operators performing universal services. In this respect, taking into consideration the low degree of competition (the high costs of market entry for other operators) and the threat of cross-subsidizing of services or undercutting charges (predatory pricing), in order to ensure competition it is essential to use regulating accountancy and accounting systems. This is all the more important as it expands the scope of services, dependent in the future on the regulation (for example broadband Internet, interconnection for DSL access) and presently the competition on the fixed market is based on ensuring access and ULL. 

In the case of mobile networks, use of these methods (especially the special accounting systems) is not recommended in view of the competition on the mobile services market (ease of changing operators, new UMTS and NP operators, the call-back phenomenon, CUG, etc). Price control in mobile operators networks may be done by using appropriate accounting systems. Obtained information will give an opportunity to check whether there is process of providing services under the costs or not. Within interconnection rates, appropriate accounting systems, enables also mobile operators to describe charges based on historic costs (Fully Allocated Costs models). Non-discrimination rule for operators (interconnection agreements are available in NRA) and applying the same rules for the same operators in the same circumstances solves problems, because everyone enjoys the same conditions of access to networks. Prices of services within the framework of the operator cannot then be below interconnect. If prices are much below the charges for calls origination/termination, the subscriber may go to another network or use F2M calls (which will naturally ensure charges are equaled out). 

In the case of operators not performing universal services for subscribers, before commencing regulation, the scope of competition on the appropriate market should be examined in order to specify the scope of substituting services for the customer. Only when this analysis shows the need for applying a broader scope of regulation, can one use comparison to the rates of other operators on this same market in a given country and only than it may be required from the operator to give the reasons for prices being based on costs. The requirement of special accounting systems for these operators is not justified, because it would lead to the necessity of maintaining these systems for single regulatory needs. In this situation, the cost of regulation would be greater than the advantages for end users resulting from these regulations (extreme advantage <  final cost of introducing regulation). 

Suitable regulating instruments should be used for a given market. An operator being an SMP on the IC market and operating a network other than a fixed one should not be subject to instruments appropriate for regulation of the retail market. 

A regulating measure in the form of imposing on an SMP operator the obligation to use, regardless of the one it is using, an accounting system aimed at examining the effective cost of performing services should be applied only in the case of fixed operators performing universal services. 

The principles of benchmarking from comparable competitive markets for specifying retail or wholesale rates, used by regulating authorities, should be limited and treated as a recommendation that specified service prices are below the costs of their performance. Benchmarking should serve the regulator to specify so-called "price-caps", which is to say the minimum annual fall in the price of services. For this purpose, regulating authorities should examine the average change in prices for telecommunications services, following the example of the solution applied in Great Britain. The use of benchmarking is connected with a range of problems, affecting the result of the operator’s operations. The question arises: how to adapt rates from other markets so that, based on costs, they fully reflect the price of services performed in a given country. This leads to exchange rate risk, costs of building networks on the subscriber and a level of telecommunications services prices in fixed and cellular networks. Even an estimate of these parameters will not cancel the risk of charges being established below their real costs, which may result in negative profitability. 

The monopoly in the area of call termination in mobile networks 

Finally, reference should be made to the idea of a monopoly being held by mobile operators on the market for call termination in the networks they use. This concept would permit us to consider that every operator of a closed network is a monopolist. However in order to consider a given operator a monopolist, we would have to conduct a detailed analysis of the competition on the outgoing and incoming connections market. Where there exists competition on the outgoing connections market, then incoming calls may be dearer in order to subsidize services on the mobile market and implement new services for the purpose of a wider availability of mobile services for subscribers (including the subsidizing of terminals). In addition, a monopoly exists in conditions where there is no choice of another operator. Several operators operate on a mobile services market in a given country and the rates for call termination in their networks are varied, for example small operators have higher rates. 

Summary  

To sum up, the regulator imposing obligations according to the rules of the new system should always take into consideration whether the regulating intervention is suitable to the degree of development of the telecommunications market in Poland (which in large measure will translate into the development of other sectors of the economy) and whether its result will not only be positive for new operators, but also whether it will not be too negative for mobile operators who, investing in telecommunications infrastructure, will be forced to perform services under conditions of discrimination. The macro and micro economic conditions in Poland and the fact that the implementation of the EU regulating system from 1997 will de facto become fully active in the latter part of 2003, require that the regulator first and foremost ensures development of the telecommunications market (being the engine for other spheres of the economy), which must be fulfilled in large measure by a continuous expansion of (mobile and fixed) telecommunications infrastructure, as well as regulation of the activities of the dominant operator on the fixed services market. 
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