Dear Sirs,

since I have seen your public call for input on regulatory remedies, I wanted to give you a few thoughts on the problems of interconnection as they are evident in Austria and might also occur similarly in other Member States. 

For more details I have attached my paper on Mobile Interconnection which treats general interconnection problems and can also be downloaded from the website of the International Journal of Communications Law and Policy (www.ijclp.org, issue 7/2002-03).

I have two points: one on the pricing of mutual interconnection which I will set out later and a brief point on control at the retail level which I would like to start with.
1.) Is more control at the retail level necessary? Is there partly collusion even among a large number of competitors towards consumers?

Although the concept which the European Regulators Group sets out in the "public call" to focus primarily on the wholesale market and regulate on the retail market as little as possible is theoretically clear, practice at least in Austria has proven that this is not always sufficient.
If wholesale prices fall (for example due to regulatory intervention) it usually took several months in Austria until the first providers started to pass on this cost advantage to the end users by partly lowering end-user tariffs accordingly. Interestingly, the incumbent operator tended to be eager to pass on these advantages rather early whereas some rather large alternative operators tended to earn unjustifiable margins for long time. So far, neither the regulatory authority nor the regulatory framework seem to draw attention to this fact. Since also consumers can hardly follow all the regulatory decisions and cannot keep a constant eye on the complex tariff schemes, probably there should be more regulatory focus on this problem in future. Especially in the mobile sector there seems to be a long-term collusive situation that except for the (business) tariffs with high subscription fees there is a high margin for calls towards the fixed line (tariffs tend to be around 20 to 30 cents, although wholesale interconnection is only 0,5 to 2 cents). 
This shows the need for regulation not only to settle disputes between two operators who cannot agree on the price of interconnection but to always also consider the consumer's interest in the settlement of these disputes and to try to put pressure on the operators to pass on price reductions. Therefore, there is a need for the retail market to be carefully observed as long as the wholesale market is regulated.
2.) Need for mutual interconnection pricing at long run incremental cost-level and an undistorted perception of market power on the market for interconnection

My second point may be the more important point for the European Regulators Group since it can be more directly implemented as a guideline in the current consultation process. 
The fact that especially mobile interconnection tariffs have stayed rather high compared to fixed line interconnection although regulatory intervention took place, shows that mobile operators have clear market power not only for call-termination among their subscribers. Since they all have interest in high interconnection fees which result in higher margins through high end-user fees (for more detail see pages 21 ff of the attached document or http://www.ijclp.org/7_2003/pdf/lust-artikel-ijclp-24-01-03.pdf), it is also likely that rather small operators have joint dominance (art 14/2 of the framework directive) and that they are therefore within the scope of ex ante regulation.
I believe that this basic collusive situation among providers for mutual interconnection should be drawn into consideration when assessing the need for regulatory intervention in the market of mutual interconnection (market 16 of the Commission Recommendation). 
Sometimes it is argued that not every provider can be assessed as dominant only due to the power he exercises over his own subscribers. This should not be considered as a valid scientific argument since it tries to distort the perception of the classical economic and legal definition of market power as the ability to behave "independently of competitors, customers and ultimately consumers". On the contrary, for assessment of market power on the market of mutual interconnection, the dominance over the proper customers must be one of the crucial elements. This is in line with the potential collusive situation among providers towards their customers and is typical of the communications sector; it can therefore be seen as one of the main justifications for the intense ex-ante-regulation in the communications sector (apart from the former state monopolies which ended over 5 years ago).
Moreover, art 4 and 5 of the access directive would allow regulating mutual interconnection even among non-dominant providers. Therefore, even if one wouldn't assess a mobile provider as dominant, similar intervention will be necessary in regard to consumer interests.

The basic problem of mutual interconnection also makes it necessary to use prices based on long run incremental costs like the FL-LRAIC-method and to apply a reciprocity rule (for more details see pages 34 ff of the attached paper). Otherwise inefficiencies of one provider could be transferred to the customers of the other provider, which leads to incentives for inefficiency (this is partly due to the "calling party pays"-principle which provides only very limited incentives and means for cost control and tariff reductions concerning interconnection fees).
Unfortunately, in Austria even the regulatory authority tries to keep up the price level for interconnection in the mobile sector by various not at all transparent arguments (for protection of investments, externality surtaxes, handset subsidies etc. see pages 42 of the attached document; for more recent GSM-interconnection subsidies in the light of future expenses in the separate UMTS-broadband-market see the decisions Z28/02 and Z30/02 on the NRA's site www.rtr.at). I think that it is therefore necessary to set out at European level that such cross-subsidizing pricing policies at the detriment of consumers, convergence, the fixed-line market as well as the general non-discrimination-rule should no longer be accepted nor actively enforced by national regulatory authorities. The regulatory authorities should rather stick to the economically indicated long run incremental cost-assessment without any arbitrary mark-ups for setting prices of mutual interconnection and obey the non-discrimination rules of Community Law.

I hope that these considerations are helpful for your work and that they can constitute a part of your future recommendations for the assessment of markets and the implementation of the regulatory framework at national level. If you have further questions, please feel free to contact me.

With kind regards,

Philipp Lust

