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ONITELECOM COMMENTS
TO THE ERG PUBLIC CONSULTATION ON
REMEDIES FOR MARKET FAILURE
I – General remarks
Following the ERG invitation, in cooperation with the European Commission, for market players to send contributions on remedies for market failure with the objective to promote the establishment of an effective competition in the electronic communications sector, ONITELECOM presents its contribution for the ongoing important debate on this important matter.

Taking into account that ONITELECOM is a telecommunications public network operator and service provider intending to reinforce its position in the Portuguese electronic communications market, the following contribution takes into account, in particular, the difficulties and the specific historical and regulatory environment in its home market.
It should also be noted that the present contribution has a special emphasis on issues which are still pending (although, in some cases, have been already addressed by Draft decisions of the NRA). 
There is therefore an absolute need for ERG and its Members to develop a review of all the existing remedies (including those concerning carrier pre-selection and local loop unbundling specifications), which have allowed to overtake a lot of other problems and whose removal would for sure, and in most cases, originate their revival, with serious damages for the competition in markets where it is not at all effective at this moment. 

Finally we would like to underline the importance of a new public consultation on ERG specific remedies proposals for the different markets/services and to stress the need for innovative regulation in order to overcome the still existing barriers to the development of real competition in fixed networks and services in Europe.
II –ONITELECOM CONTRIBUTION
A)
Regulatory and competition problems
In this section ONITELECOM identifies, in a non exhaustive way, the different main problems/obstacles in the development of competition that might be solved with specific remedies:
At structural level:
· Joint ownership of the public telephone network and the main cable TV network
Whenever there is one entity that besides being the incumbent operator controls as well the main cable TV network with a nationwide coverage, providing very high percentages of all the accesses in each of the networks, there is a serious problem of lack of infrastructure competition, detrimental to the users and the market in general. As already expressed in the European Commission Notice of 9.3.98 (98/C71/03) –in particular whereas 34 - “the joint ownership does not give competitions to the dominant operator an alternative access to the local loop”.
The legal separation between the operation of the two networks, imposed “as a minimum measure” by Commission Directive 1999/64/EC and kept by Commission Directive 2002/77/EC, has not provided the necessary safeguards and, as foreseen in paragraph 57 of the above referred notice, there is a need to consider other specific actions, in particular the sell off of the incumbent participation in the dominant cable TV network. 
At retail level:
(
Public voice telephony – tariff rebalancing

It seems necessary to evaluate in particular if the fixed telephony retail monthly fee is already cost oriented, as the derogation for the liberalisation of Voice Telephony service has elapsed for more than 3 years and tariff rebalancing should have been accomplished in the meanwhile and no margin squeeze should occur in relation, for instance, with the equivalent charge in the framework of local loop unbundling.
(
Incumbent special offers regarding the fixed telephony service 

There has been a launch of aggressive offers in the fixed telephony service with the clear objective by the incumbent to keep its market share, in particular through the win back of residential and business customers which have moved to alternative providers.


Some of those offers are bundled offers (for instance for fixed telephony service and ADSL); some others require customers to accept the offer for a minimum period of 12 months without the possibility to select other service providers in the meanwhile. There are also special packets of call minutes offering a very high level of tariff discounts (up to 90%). 

These offers raise concerns of possible margin squeezes or predatory prices and cannot be replicated by competitors, in particular due to the lack of offers at wholesale level allowing operators to launch identical offers at the retail level.
(
Aggressive market campaigns aiming at clients with pre-selection (win back)
There have been identified different marketing actions/contacts conducted by the incumbent oriented to win back clients that have pre-selected other operators. This constitutes an effective problem, not only because this behaviour confuses the market and put newcomers into additional difficulties, but also because those actions raise the issue of possible misuse of traffic and personal data related to indirect access calls.
At wholesale level:
· Wholesale line rental offer

The lack of this offer does not allow competitors to present global offers (access + calls) with the flexibility and innovation for the market they may enable. At the same time this situation imposes on users the need to deal with two different bills, what is reported as one of the main obstacles for users to change operator and constitutes therefore a significant barrier to effective competition in the voice telephony market.
· Incumbent’s interconnection tariffs for the fixed telephony service
New entrants have to pay to the incumbent high interconnection tariffs that are not based on certified long range incremental costs but on historical costs and are significantly away from European best practices and, in some cases, even from the European averages. 
Besides that fact, there is not a pre defined and precise schedule for the (annual) review of those tariffs, what raises additional problems for operators to develop their annual business plans.

Apart from the high values of termination charges, there is also a significant and not justified difference between origination and termination tariffs, as well as a too small discount between the tariffs for peak and off peak periods and a too short duration of the latest one.
There is finally a need to make available an interconnection flat rate for voice telephony, as an essential means to promote the cost-effective use of interconnection facilities, to enable innovative offers by newcomer operators and to allow the replication of some promotional campaigns by the incumbent based, for instance, on the offer of free calls to certain destinations for certain limited periods of time.
· Origination tariffs for dial-up Internet and non-geographic services (NTS)
The origination tariffs in the incumbent network for dial-up Internet services are significantly above the interconnection tariffs for the fixed telephony service, what is not justified in terms of the network resources involved (which are basically the same) and seems to go against the political goals concerning the development of the Information Society.
Concerning access either Internet on to non geographic services there is also a need to ensure that, apart from applying the same origination tariffs as for Fixed Voice Telephony, the remuneration for invoicing and collecting charges from calling users is fair and cost oriented, as otherwise this remuneration may be a factor of discrimination and distortion of competition.
· Access to dial-up data services
The current conditions concerning incumbent network interconnection to access dial-up data services of newcomer operators make it very difficult the development of this business and the implementation of any real competition in this market.
In particular, it does not seem reasonable that, for this kind of services, the incumbent operator sets the retail prices (controlling in that way the margin/remuneration of new operators) and also invoices and collects the customers in all the circumstances. 
· Access to the incumbent special services 
The experience demonstrates that there is too much difficulty for new entrants to negotiate with the incumbent reasonable conditions regarding the access to its special services (wake up service, informative services, etc.). This occurs in particular on account of the level of interconnection remuneration requested by the incumbent operator (the retail tariff), despite the economies of costs that he would benefit by the fact that the traffic is directly delivered into the switches where the service is offered and the fact that, in this case, there are no invoicing, collecting and bad debt costs for the incumbent.
· Delays in interconnection agreements
The experience also shows that it is too much difficult to sign interconnection agreements with the incumbent operator. Problems exist particularly in matters concerning interconnection circuits (in particular collocation conditions for the termination of circuits installed by the newcomers), previous notification by the incumbent of operation and maintenance activities, conditions for access to the incumbent’s special services, quality of service targets and compensations for non compliance (SLA’s).
· Interconnection circuits
The problems identified in this domain refer, in particular and besides the above referred co-location issues, to the prices (see point on “Leased Lines”) and the QoS and SLA conditions settled by the incumbent operator and which are usually not negotiable.
· Implementation of the local loop offer 
Different obstacles that are raised by the incumbent in the implementation of local loop unbundling result in very low percentages of unbundled loops (see ECTA scorecard with data from end of March 2003).

There are still problems inter alia in terms of: 
-
prices – excessive prices in some items, which are not cost oriented and which raise possible situations of margin squeezing, when compared to the incumbent retail prices for voice telephony services.
-
local exchanges access – impossibility of access to the incumbent exchanges by simple extension of the OLOs own cables, being imposed, instead of that, the use of an expensive signal transport service from an external chamber. 
-
quality of service (QoS) – levels of quality of service (including delivery periods) far away from the best practices and applicable just to a certain percentage of cases.
-
compensations for non compliance with QoS targets – low level of applicable penalties and low ceilings for them, resulting in a non dissuasive overall framework.
-
cable spectral management criteria – spectral management plan appears to be excessively and unnecessary restrictive, what may raise serious market bottlenecks in the future as soon as ADSL Systems (including those associated with wholesale offer) are widely spread in local networks.  
-
information access – unavailability of an information system for local loop unbundling procedures providing local loop technical characteristics information and/or automatic ordering and provision procedures. 
· Collocation conditions for interconnection and local loop unbundling
Co-mingling is an essential option for new entrants to get better collocation facilities in cost-effective conditions, in particular in small markets with a small number of operators. When this option is simply not offered, namely for interconnection, and/or numerous obstacles are put forward in the local loop unbundling framework (for example through the use of abusive restrictive definitions of co-mingling) new entrants face an “almost de facto monopoly” in the interconnection circuits market or in the access to the final users.

It should be also underlined in this context the importance of having a common collocation offer in a single site (for interconnection and for unbundling local loop).
· Wholesale ADSL offer
The existing offer may not be considered as a real bitrate access offer, but is rather a wholesale broadband Internet access service, what limits other service providers ability to develop its own services. Strong problems still exist with the current discount scheme which clearly favours the incumbent ISP; current tariffs clearly embody a margin squeeze in relation to the retail prices, as already recognized by the NRA in a recent Draft Decision on this matter.  Problems concerning possible discrimination on delivery periods, fault repair and QoS in general have also been raised.
· Leased lines
Concerning tariffs settled by the incumbent for leased lines, it should be noted in particular that the associated discount scheme seems to be particularly unfair, once it is contrary to the European practices and Recommendations and does not seem to comply with the principle of cost orientation.
There is also a need to keep “ex-ante” regulation on delivery and fault repair periods as well as on the availability of leased lines and a scrutiny of their variations amongst the different client operators, in order to ensure that there is no discrimination in favour of incumbent services or subsidiaries. 
· Access to submarine cable stations / Backhaul services
Once all the national submarine cable stations are propriety of the incumbent operator and collocation facilities in these stations are not offered at all, there is a “de facto” monopoly in this domain which affects the fair competition in the provision of international services. Backhaul needs therefore “ex ante”   regulation in order to prevent, in particular, excessive prices. 
· Termination tariffs in the mobile networks
The current conditions in different European countries relating to termination tariffs of fixed-to-mobile calls (in some cases about 2-3 times above their real costs, as evaluated by independent bodies like OFTEL and the Competition Authority in UK) are absolutely against the principles of economic efficiency and promote an abusive subsidization of the mobile networks (and their respective operators and users) by the fixed operators and their clients. When they also discriminate in a negative way the national fixed network operators, in comparison to the better conditions offered to international carriers for the termination of international traffic, the situation becomes particularly serious.
B)
Remedies

Taking into account the context and the problems above referred and the intended scope of this contribution, ONITELECOM considers to be proportional and adequate to consider the application of the following specific remedies to the incumbent fixed operator (and the last one to all mobile operators), at least in markets with low competitive level and without prejudice to the obligations contained in the European Union Directives: 
At structural level:
	Problems/Issues
	Remedies

	Joint ownership of the public telephony network and of the main cable TV network
	- As explained in part B), whenever the telecommunications incumbent operator owns a dominant cable TV network with nationwide coverage, Member States should promote the mandatory sell-off of the second one. 

	Discrimination against newcomers
	- Account (or even structural/legal) separation between the retail and the wholesale activities performed by the incumbent operator.


At retail level:
	Problems/Issues
	Remedies

	Fixed telephony monthly fee
	Definitive conclusion of the tariff rebalancing, requiring the fixed telephony monthly fee to be really cost oriented.

	Special Campaigns and offers
	- Price control aiming at the prevention of predatory prices or margin squeezes that constrain the launch/expansion of the relevant services by new operators. The definition of a minimum value for the margin between the wholesale and the retail prices (as contained in a recent Draft Decision of the Portuguese NRA concerning ADSL Wholesale Service, around 50%) should be considered as an useful tool to promote the development of those services by new operators.
- Control of retail service bundles: it should be established an obligation for the incumbent operator to previous inform the National Regulatory Authority (10 days in advance) of any bundled retail offers that it intends to launch. This obligation aims in particular to allow the Regulator to evaluate and to forbid, if necessary and in a timely way, the launch of bundled retail offers that are impossible to be offered in the same conditions by others operators. The analysis should be made in the light, inter alia, of the obligation of the incumbent operator to offer at the wholesale level conditions for other operators to replicate the bundle retail offers.
- No discrimination, to be assessed in relation to the ability of the other operators to replicate technically and commercially the SMP operator retail offers;

- Publication in a transparent way of all the tariffs and conditions associated to the different services. Any changes to them must be publicised and notified at the latest in the same day.

	Win back actions
	Settlement of a win back safeguard period of 6 months, in which the incumbent operator must not take initiatives aiming at the win back of pre-selected clients or clients being served by unbundled local loops.


At wholesale level:
	Problems/Issues
	Remedies

	Access to Fixed Telephone networks
	- Definition of a mandatory wholesale line rental offer for the fixed telephony service (including analogue and ISDN lines), included in a specific Reference Offer.


	Interconnection services for fixed telephony services
	- Cost oriented prices, on the basis of LRIC (if not available or reliable, the use of international benchmarks and EU best practices should be mandatory) and subsequent price controls (RPI-X%).
- Full transparency through the publication of a Reference Offer that has a clear description of the services, terms and conditions under which those services are offered, including namely prices, delivery periods, QoS objectives, ordering procedures and compensations for non compliance.
- Introduction of an interconnection flat rate with regulated prices and to be included in the Reference Offer.

	Interconnection tariffs for dial-up Internet and non geographic services (NTS)
	- Settlement of the origination tariffs not higher than the ones established for the origination of fixed telephony service once the involved network resources are essentially the same, without prejudice to any possible special conditions aiming at the promotion of the Information Society.
- Inclusion of these services in the Reference Offer.

	Access to dial-up data services 
	- Inclusion in the Interconnection Reference Offer of the conditions to be applied in relation to the access to dial-up data services, on the basis of an origination regime fully identical to the one applied to the fixed telephony (being the service provider granted the ownership of the traffic);

	Access to the incumbent special services 
	- Definition of appropriate conditions (in particular cost oriented prices, and not retail prices) that allow new operators to provide to their clients the access to the incumbent special services.

	Interconnection Agreements
	- Definition by the National Regulatory Authority of the essential interconnection aspects which should be included in the Reference Offer and subsequently in the Agreements. The objective is to reduce to the minimum the aspects that need to be negotiated with the incumbent operator in the Interconnection agreements, due to the fully unbalanced negotiating power of the parties.

- Definition of a dead line for the conclusion of the interconnection agreements negotiation, without prejudice to the intervention of the national Regulatory Authority before or after that dead line.
- Obligation to provide access and interconnection, even after an unilateral breach of the interconnection agreement and until the intervention of the NRA or the conclusion of a new agreement.

	Interconnection circuits
	-Settlement of prices, delivery periods, QoS targets and compensations for non compliance taking into account the EU best practices and inclusion of them in the Reference Interconnection Offer. Prices should  respect the cost orientation principle and take into account its wholesale specific nature.
- Obligation that the service quality levels established for interconnection circuits should not be worse than the ones settled for leased lines in general.

	Local Loop Unbundling (ULL)
	- Settlement of prices and compensation for non compliance taking into account the EU best practices and inclusion of them in a specific ULL Reference Offer. Prices should respect the cost orientation principle and the quality levels should also obey to efficiency criteria.
-Suppression or review of the current ceilings associated to compensations in a way to promote a dissuasive effect.
 - Establishment of a spectral management plan that promotes efficiency in the use of loops for unbundling and does not constitute a unjustified technical barrier for the development of ADSL market.
- Implementation of an information system in order to access in a rapid an economic way to the relevant information and provide automatic interaction in the procedures concerning local loop ordering and provisioning. 

	Collocation for interconnection and ULL
	- Introduction of a new option for the entrance of the newcomer operators cables into the incumbent exchanges, not requiring the building up of a specific external transfer chamber and the expensive use of a signal transfer service, but allowing the simple extension of the operators’ cables from their chambers up to their DSLAM’s location within the exchange.
- Definition of prices, delivery periods and compensations for non compliance with QoS targets, taking into account the EU best practices. 
- Obligation of common collocation (in particular in the same co-mingling location) both for interconnection and for the unbundled access to the local loop.
- Respect of the non discrimination principle, requiring the incumbent operator to offer to the other operators the same conditions that applies to it self and to its subsidiaries (in particular in terms of co-location facilities).

	Wholesale ADSL offer 
	- Definition of prices, delivery periods, QoS targets and compensations for non compliance taking into account the EU best practices and inclusion of them on a specific Reference Offer. Prices should respect the cost oriented principle and the quality levels should obey to efficiency criteria.
- Control of any discount schemes in order to ensure that there are no specific provisions benefiting (directly or indirectly) incumbent operator subsidiaries . 

- Ex-ante scrutiny by the NRA of the compatibility of the prices fixed in the wholesale ADSL offer with the ones settled in the Unbundling access local loop offer and retail ADSL offers. 
- Mandatory publication of monthly reports on delivery and fault repair periods by ISP (for non-discrimination control).

	Leased lines
	-Definition of prices, delivery periods, QoS targets and compensations for non compliance taking into account the EU best practices and inclusion of them in a Specific offer. Prices should respect the cost oriented principle and the quality levels should also obey to efficiency criteria.
- Control of any discount schemes in order to ensure that there are no specific provisions benefiting (directly or indirectly) incumbent operator subsidiaries.

- Mandatory publication of monthly reports on delivery and fault repair periods by operator (for non-discrimination control).

	Access to submarine cable stations
	- Definition of prices, delivery periods QoS targets and compensations for non compliance included in a specific offer covering backhaul services and co-location conditions for direct access to the stations. Prices should also respect the cost oriented principle and the quality levels should also obey efficient criteria.

	Fixed-mobile tariffs
	- Price control of the overall average price per minute (overall costs divided by the total of overall minutes and not the cost of an average call), based on:
- Introduction of a short term evolution scheme for the overall average price approaching in a one year period the current European best practices.
-  Establishment of a “price control”, concerning the price evolution until 2006, taking the assumption that the tariff should not exceed about 0.07€/m at that time.


C)
Effects of this remedies on the market and practical problems relating to the implementation
ONITELECOM considers that the proposed remedies can contribute to improve the conditions in the different markets of the electronic communications sector, promoting at the same time competition, services innovation and consumers satisfaction.
Concerning possible implementation problems ONITELECOM considers that they could be minimized assuming that:
· In the analysis of possible remedies it should be taken into account the experience/results in other countries regarding identical remedies;
· Market players will be consulted in all the relevant aspects of the process;
· The National Regulatory Authorities will cooperate with each other exchanging between themselves the information and all the relevant conclusions resulting from their individual work and efforts. The ERG can also play an important role in order to achieve this goal.
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