KPN Mobile Group comments on regulatory remedies


Executive Summary

The new regulatory framework for electronic communications follows the principle that regulatory action carried out by the National Regulatory Authorities (NRAs) should be based on clear objectives and should be proportionate to identified market failures. KPN Mobile welcomes this new regulatory approach since it ensures that the NRA is able to use a wide range of regulatory instruments to address certain market failure. 

KPN Mobile welcomes the approach of the European Regulators Group to formulate general guidelines that could help to ensure consistency of regulatory action in the Member States. At the same time KPN Mobile would like to emphasize that regulatory policies of the NRA's always have to take account of particular circumstances of particular markets. 

We ask attention for the following principles for a common position of the ERG: 

· Remedies should be in line with the principle of causality. The envisaged remedies should be clearly linked to the identified market failure;


· When imposing remedies NRA's should according to the principle of proportionality not reduce incentives to invest in infrastructure that will secure more competition in the long run. NRA's should take into account the impact of imposing remedies on the structure of the market and the competitive position of all market players;

· In deciding who should take regulatory action in order to address market failure, the principle of subsidiarity should apply. There is less need for a common position of the ERG if a relevant market has no trans-national impact according to the NRA;

· NRA`s should always analyse the impact of their remedies in a forward looking way.

1.
Introduction

The ERG has published a public call for input on regulatory remedies. This call is related to the third step of the application of the new regulatory framework; the imposition of regulatory remedies on undertakings designated as having significant market power (SMP).

KPN already commented in an earlier paper in a more general way on remedies in the new EU regulatory framework
. In this paper KPN Mobile Group comments on regulatory remedies for the mobile market. This paper is restricted to some of our views on remedies. That does not say anything about the position of KPN Mobile on the necessity of remedies in particular cases. We think that remedies will only be necessary if NRA's conclude that:

· There is no workable competition in the identified market and there will be no workable competition in the future;

· Competition law is not sufficient;

· There is a market party with SMP; and

· It is likely that the identified competition distortions can be solved by regulatory remedies.

Neither does the paper contain our views on market definitions or SMP status in the mobile market. Furthermore we would like to stress that this paper addresses the EU level of discussion about remedies and harmonisation aspects of remedies. This leaves aside that discussions on the national level will be dealt with by our subsidiaries being active in some of the member states.

In this paper we will discuss the following subjects:

· Market developments in the mobile market

· Principles for remedies

· Comments on possible remedies

2.
Market developments in the mobile market

Market players

Mobile operators

The mobile markets originate from a national perspective. Licenses are allocated by national governments. Mobile networks are designed for coverage of national countries, etc. Marketing used to be directed at national audiences.

The national approach is shifting to a more European or pan-European approach by the operators. Marketing and branding are becoming more and more international. Network operation is beginning to be more international. 

Also the economics of mobile networks follow this development. As a result of consolidation and expansion we see large companies operating in different member states. Purchasing decisions for different countries are made in a co-ordinated way. Decision-making about investments in different member states is often done centrally by these companies. Pricing strategies will contain more and more impact analysis on competition in different countries. 

Service providers

Service providers will have a more diverse character. They used to be telecom companies reselling mobile packages. Nowadays MVNO's often originate from other economic sectors, like Virgin in the UK or Albert Heijn in The Netherlands. These brand names will probably be more active in mobile communications. New wireless data services and applications will be offered by market players coming from the IT sector like software houses etc. 

Operators of other wireless networks

Developments like WiFi/Wlan are not yet clear. But it will certainly lead to more competition for GSM/GPRS and UMTS operators.

Market innovation

The market of voice services is saturating. Penetration of mobile handsets reaches its maximum. Market growth has to be realised by premium services among which wireless data services. Although the data market is not growing as fast as the mobile industry had hoped for, data services will be very important for the mobile industry. 

GPRS networks are now offering capacity for data services. UMTS networks will offer more capacity for data services. 

The future world of wireless data services will create new roles for mobile operators. Mobile operators will function as 'channel orchestrators' orchestrating network, handsets and applications in order to deliver services to end-users. Access of third parties to mobile networks, offering content, services or applications, will be commercially necessary to develop a viable business model for wireless data. Mobile operators will not be able to develop this business model in their own right.

Investments for innovative networks and services come from the current business model of voice services. The current business model is dependent of various sources of revenue: outgoing national traffic, roaming and incoming national traffic. These revenue streams are interrelated. 

3.
Principles for remedies on the mobile markets

Causality

A remedy should be related to solving a competition distortion in the market.

Proportionality

Proportionality is about which remedy is best suited to solve a problem or perceived problem. Regulatory fore-bearance as it is laid down in the new regulatory framework means that NRA's should choose the least onerous remedy. This is of particular importance in all cases in which an operator is being regulated for the first time.

· The possible impact of a remedy on the market should be carefully analysed and described by a NRA. Especially the impact on the business models of the mobile industry should be taken into account. The NRA should always choose the least onerous instrument to remedy a market failure;

· Especially the impact of remedies on the deployment of 

· new infrastructure, 

· the provisioning of services and 

· non-SMP operators 

should be taken into account. In other words, the NRA should carry out a cost-benefit analysis of the envisaged regulation;

· There should be a link between the retail- and the wholesale level 

Subsidiarity

Subsidiarity is about who is best suited to solve a problem or a perceived problem. It means:

· If the market is able to solve an issue itself, that should prevail. If market parties can agree to for example a code of conduct solving a market problem, NRA's should refrain from intervening;

· For entirely national markets there is less need for a co-ordinated approach of regulators. This is related to the level of detail of the common position of the ERG: a common position of the ERG on a particular remedy for a particular market should be less detailed the less a relevant market has a trans-frontier nature.  

Forward looking 

NRA's should always analyse the impact of their remedies in a forward looking way. Remedies will be applied in the future so it does not make sense to justify remedies with historic facts and developments. Remedies should only be needed if competition distortions can be expected in the future.
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Flexibility

The duration of remedies should be limited in time in order to have regular evaluation of the necessity of remedies. 

4.
Comments on possible remedies

In this paragraph we comment on possible remedies for the three mobile markets that have been designated in the recommendation of the Commission. For each market we make some general remarks and we discuss which criteria should be used to analyse competition distortions. Then we discuss possible remedies and the general principles of causality, proportionality, subsidiarity and forward looking if relevant.

Our remarks should be seen as critical comments on the effects of possible remedies. We put forward topics that need attention of the ERG when working on the common position. Our comments are not intended to be complete.   

4.1
Wholesale market for access and call origination

General remarks about the market

In most member states a number of 3-5 mobile operators is active. That means that 'access seekers' like service providers have a choice in deciding via which network they would like to offer their services. Furthermore, price competition between mobile operators is intensive. New data services are emerging. 


Criteria to analyse competition distortions

Denial or possible denial of access by a mobile operator to an access seeker should not be considered as a competition distortion per se. What should be analysed is the existence of distortions on the retail market. Prior to any application of regulatory instruments the NRA should prove that without imposing ex-ante obligations on SMP operators at wholesale level, competition at retail level will not develop or will not be sustainable. KPN Mobile is of the opinion that regulatory action, in particular the imposition of access obligations, are only justified if regulation at wholesale level is essential for competition at retail level. 

We can think of the following criteria to analyse:

· Degree of innovation 

· Degree of price competition

· Number of active market parties offering services via a mobile network 

· Over supply or under supply of network capacity

Remedy: transparency

Transparency of technical specifications etc. leads many times to a standardised approach of the market party obliged to offer transparency to other market parties. This is not always beneficial for innovation. 

Transparency of accounting information etc. should always be seen in combination with non-discrimination obligations. Otherwise a transparency obligation is of no use.

Remedy: non-discrimination

Non-discrimination in this perspective is about equal treatment of other parties requesting access. In a competitive environment equal treatment is not always a sign of competitiveness. On the contrary, non-discrimination makes negotiations superfluous and may lead to inefficiencies. NRA's should therefore analyse whether non-discrimination does not lead to inefficiencies.

Remedy: accounting separation

A justification for accounting separation seems only possible if there is a need for transparency and non-discrimination. Accounting separation supports these obligations.

Remedy: obligations for access to and use of specific network facilities

Applying the abovementioned principle that there should always be a link between wholesale and retail level, access obligation should be considered to be a last resort in order to cope with identified market failure. In all cases in which the NRA intends to impose an access obligation, the NRA should prove why the obligations of transparency and non-discrimination are not sufficient to address the market failure.

An access obligation should carefully be considered in relation with a non-discrimination obligation. Mandatory access in combination with non-discrimination obliges a mobile operator to offer the same access services to third parties as to his own company. Without being combined with non-discrimination, mandatory access could lead to the obligation to offer access services to third parties that are not offered to the own company. De facto this would constitute an obligation to invest. This is not meant by the EU directives.

Remedy: price control and cost accounting

In relation to the access and call origination market, price control and cost accounting obligations are the most interfering measures to think of. The impact of this remedy on the price level of the mobile market can be significant. These effects should be taken into account when NRA's make use of this measure:

· Innovation is at stake when price control measures take away the readiness to invest;

· Even if price control obligations are imposed on one market party designated as having SMP, the effects will be felt by all other market parties. 


The principle of proportionality in relation to price control for the access and call origination market means that at least a 'retail minus' price control has to be explicitly considered as a possible remedy.

The principle of subsidiarity in relation to price control for the access and call origination market means that the level of detail of a common position of the ERG on remedies for this market should depend on the trans-frontier character of this market as stated before. As service providers originate from all kinds of sectors and operate more internationally the trans-frontier dimension increases. 

4.2
Wolesale international roaming market

General remarks  

The market of wholesale international roaming has in each country the same number of suppliers as the number of licensed operators. That means that foreign operators can choose between networks and are able to negotiate different conditions for the so-called IOT tariffs. The trans-frontier dimension of these markets is clear. IOT tariffs are negotiated internationally. 

The GSMA agreements on roaming are based on transparency and non-discrimination. Market parties differentiate IOT tariffs based on volume discounts. Large pan-European players clearly have competitive advantages in this market. 

Criteria to analyse competition distortions

The need for regulation of IOT tariffs depends on perceived competition distortions. To analyse distortions one could think of the following criteria:

· The number of mobile operators

· Price developments on the retail market (the influence of one rate roaming offerings on the pricing levels);

· The impact of (joint) roaming offerings of pan-European players on the competitive position of national or regional players. 

Transparency and non-discrimination   

At present, IOT tariffs are in principle transparent and non-discriminative. However the transparency and non-discrimination of intra-concern IOT tariffs of pan-European players is not always optimal. The need for intra-concern obligations in this area will depend on the competitive power that other operators are able to develop.

Accounting separation

A justification for accounting separation seems only possible if there is a need for transparency and non-discrimination. Accounting separation supports these obligations. 

Access to and use of network facilities

In the market of international roaming it cannot be said that access is a problem or is distorting competition. Wholesale international roaming is by nature an access service. Therefore access obligations in this market need justification and 'proof' of distortions. 

Price control and cost accounting

Price control and cost accounting measures are of course ultimum remedium and should be justified. Because of the international character of the wholesale international market, price control by national regulators should be timed very carefully. It would lead to market distortions if some countries apply price control towards IOT tariffs and other countries do not. Some mobile operators would find themselves in the situation that the IOT tariff in their home country is regulated while they have to pay non-regulated IOT tariffs to their competitors in foreign countries. Some operators might be able to balance these differences inter-company while others will not be able to do so.

Proportionality

Amongst other things the principle of proportionality demands that NRA's, when analysing the impact of a possible intervention, should take the absence of intervention in other countries into account. 

Subsidiarity and forward-looking

The principle of subsidiarity means:

· It is analysed how the international roaming market will develop in the future and whether perceived competition distortions will be solved by the market;

· That the ERG should analyse whether the wholese international roaming market is a trans-national market in the sense of the Regulatory package (if so, the Commission should undertake action if necessary).

· And, that the ERG will investigate the possibility that NRA's co-ordinate the timing of their regulation if necessary. 

4.3
Call termination market

General remarks

Call termination turnover is a substantial part of the turnover of the mobile industry. The business plan of mobile operators relies for a large part on call termination revenues and the Calling Party Pays (CPP) principle

Call termination tariffs are currently differentiated in a limited way. 

It is likely that the Calling Party Pays principle also will apply to circuit-switched voice services that will be offered via UMTS. The market would probably demand a tariff structure and price level for UMTS circuit-switched voice services that is equivalent to GSM voice services.  

Criteria to analyse competition distortions

To analyse distortions in this market NRA's should think of the following criteria:


· The number of mobile operators;

· The market structure;

· Determination of economic welfare effects;

· The retail price level of mobile telephony should be included in a analysis of welfare effects on call termination tariffs;

· Regulation of call termination tariffs or regulatory adjustments of the CPP principle do fundamentally alter the revenue streams of the mobile operators. The impact should be carefully considered before imposing remedies;

· The impact of UMTS;

· The impact of new technologies and possibilities offering alternatives for call;

· Termination services like dual SIM cards, SIM boxes etcetera;

· The impact of fixed to mobile substitution.

Transparency and non-discrimination

A NRA should make clear what should be achieved by the imposition of transparency and non-discrimination obligations. It should be analysed whether the imposition of non-discrimination obligations would result in a welfare loss and whether or not price differentiation would lead to more gains.

Accounting separation

A justification for accounting separation seems only possible if there is a need for transparency and non-discrimination. Accounting separation supports these obligations.

Access to and use of network facilities

The ERG should point out what this remedy on the market of call termination could add to the general interoperability obligations of telecom providers. The relationship between the two is not clear.

Price control and cost accounting

Price control and cost accounting measures are of course ultimum remedium and should be justified. NRA's should investigate different forms of price control in relation to what should be achieved by the imposition of this remedy. Various price control methods are thinkable:

· Code of Conduct between NRA's and operators

· Benchmarking

· RPI-X 

· Cost-based tariffs

If a price control system is applied, it will be important how costs are calculated. The cost-allocation method is very important and decisive for the outcome of the calculations. NRA's should take into account how their methodology will impact the market structure in the future. 

Proportionality

In applying remedies NRA's should take account of the fact that mobile operators depend on call termination turnover. Price control measures will have a large impact on incentives to invest in the mobile sector. If price control is applied, the possibilities of a gradual decrease of tariffs should f.e. be analysed.  

Subsidiarity

· The possibilities of market solutions (Code of conduct) should be investigated.

· It should be analysed how the impact of intervention in a particular country would be on the competitive position of mobile operators in other countries. If the trans-frontier effects are significant the common position of the ERG should be relatively detailed. Or, NRA's should co-ordinate as much as possible their intervention.   

Forward looking

The impact of regulating a GSM call termination tariff on the call termination tariff of circuit-switched call termination services on UMTS networks should be analysed. The analysis has to be seen in the light of UMTS as an infant industry. Since call termination charges of GSM services will be mirrored in call termination charges of UMTS networks, regulation of call termination on GSM networks will affect UMTS as well. If the costs of UMTS call termination are not taken into account, mobile operators will face significant problems to recoup their investments in UMTS.

-------------------------------

� KPN position on SMP remedies within the new EU regulatory Framework for Electronic Communications Networks and Services, March 2003, KPN, The Hague.
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