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KPN position on SMP remedies within the New EU Regulatory Framework for Electronic Communications Networks and Services

1. In this paper KPN will give its first general remarks regarding the application of SMP remedies. In upcoming papers KPN will elaborate more in detail on its thinking about remedies for different electronic communications markets. It is the opinion of KPN that the fixed and mobile markets differ substantially in structure and therefore will put different challenges on regulators.       


A.
Legal background of SMP remedies

2. Ex ante regulatory obligations, i.e. SMP remedies, should only be imposed where there is not effective competition, i.e. in markets where there are one or more market parties with significant market power, and where national and Community competition law is not sufficient to address the problem
. The aim is to reduce ex-ante sector specific obligations progressively as competition in the markets develops and contestable markets emerge. In time general competition law will be sufficient to regulate electronic communications markets. Next to facilitating competition in the electronic communications sector, NRAs should encourage efficient investment in infrastructure and promote innovation
. Setting prices which are too low in relation to current costs, or even creating an expectation that this will happen, can give a fatal blow to infrastructure competition and thus to investment in infrastructure and innovation. The Commission seems to acknowledge this. In recital (19) of the Access Directive it is stated that (quote): "The imposition by national regulatory authorities of mandated access that increases competition in the short-term should not reduce incentives for competitors to invest in alternative facilities that will secure more competition in the long-term." 

3. The EU Directives offer some minor guidance to the NRAs as to which obligations have to be used in which circumstances. Article 8, paragraph 4 of the Access Directive only states that (quote): "Obligations imposed in accordance with this Article shall be based on the nature of the problem identified, proportionate and justified in the light of the objectives laid down in Article 8 of Directive 2002/21/EC (….)"
. The measures NRAs take shall be proportionate to the policy objectives identified. This means that any intervention is appropriate, no more than is necessary, and, by implication, satisfies a cost-benefit test, in the sense that the expected benefits from the intervention exceed the expected costs
. 

B.
KPN position on applying SMP remedies

- 
Competition law insufficient remedy

4. As stated earlier, the new framework is based on the notion that ex ante regulations should only be imposed where national and Community competition law remedies are not sufficient to address the problem. This notion has yet not been addressed extensively in Commission publications. The Recommendation on Relevant Markets which has been published on 11 February 2003, only states on this subject that competition law would not adequately address the market failures in situations (quote)
: "(…) where the compliance requirements of an intervention to redress a market failure are extensive (e.g. the need for detailed accounting for regulatory purposes, assessment of costs, monitoring of terms and conditions including technical parameters etc) or where frequent and/or timely intervention is indispensable, or where creating legal certainty is of paramount concern." These general notions should be elaborated in much more detail in the final Recommendation on Remedies, as to make clear to NRAs and market parties when to expect additional ex ante regulation.   

-
Mitigating possible abuse, not dominance


5. Remedies should be focused on mitigating the possible abuse of dominant positions of undertakings, not on reducing the dominant positions itself. Unfortunately, in the current regulatory framework much of the focus has been put on this issue. Also the new framework runs the risk on being dominated by this notion
. The objectives of NRAs should not be directed towards a decrease of market share of dominant undertakings, but should focus on addressing persistent bottlenecks. As soon as these bottlenecks are being regulated and possible abuse mitigated, the market parties should create, in a competitive environment, the structure of the market. This latter is not the responsibility of NRAs.  

-
Wholesale regulation versus retail regulation

6. In the Recommendation on Relevants Markets is stated that the starting point for the definition and identification of markets should be a characterisation of retail markets over a given time horizon, taking into account demand-side and supply-side substitutability and potential competition. Having characterised and defined retail markets, it is then appropriate to identify relevant wholesale markets
. In addition to the statement in article 17 of the Universal Service Directive that no retail markets have to be regulated if the wholesale markets are effectively competitive, also the opposite is applicable. If wholesale regulation is not in place and downstream retail markets are found to be effectively competitive or contestable, there is no justification to introduce regulation of the upstream wholesale markets. If existing wholesale regulation makes downstream retail markets competitive, there is no rationale for additional wholesale regulation
. 

- 
Price control and cost accounting obligations 

7. Price control and cost accounting obligations, as included in article 13 of the Access Directive, should be used as a last resort. Only in cases where essential facilities or natural monopolies are at stake, price control and cost accounting obligations can be considered. Otherwise stated, no obligations should be applied in cases where there is the possibility of network duplication, now or in the near future
. Price control or cost accounting obligations are considered not to be proportionate in other cases than essential facilities or natural monopolies, because such obligations will block infrastructure investment. Discouragement of investments as a result of price control will bar the achievement of the policy objectives of increasing efficient investments and promoting innovations. In most cases obligations of non-discrimination will be sufficient, because this obligation alone will secure a level playing field, prevent market foreclosure and increase competition. 

8. However KPN would like to remark that from an economic point of view, discrimination also by dominant undertakings can be considered as the only feasible method of pricing consistent with an efficient allocation of resources
. In the recent past the European Commission also has embraced this notion. In the Roaming Document on the initial findings of the Sector Inquiry into Mobile Roaming Charges is stated (quote)
: "To encourage the emergence of competitive offers, it should be ensured that even operators with market power would be able to apply different tariffs to roaming counterparts licensed in the same country while at the same time not discriminating against small and new entrants." 

9. If price control and cost accounting obligations are deemed necessary by the NRAs (in cases of essential facilities or natural monopoly), still different options are possible. There are different pricing instruments and obligations which can be defined under this heading. These are for example price caps, retail minus, cost plus, rate of return regulation, etc. Price control and cost accounting regulation should not automatically lead to the most disturbing form of price regulation, i.e. rate of return regulation or the use of hypothetical cost plus (BULRIC, TELRIC) models. Such stringent price regulation may only be applied if other forms of price regulation, such as price cap measures or retail minus, are proven not to be sufficient and proportionate.

10. In all circumstances should undertakings be in the position to regain the costs which have been made as a consequence of the imposed obligations. Offering facilities or services which relate to the obligations beneath costs is no option and will disturb the market and frustrate investments. Also is it necessary for NRAs to use the proper cost allocation models. Such models must be built upon the notion that undertakings which want to use infrastructure or wholesale services, should pay the costs made by the dominant undertaking in offering such facilities.

- Elaborate on exceptional circumstances

11. In article 8, paragraph 3 of the Access Directive is stated (quote): "In exceptional circumstances, when a national regulatory authority intends to impose on operators with significant market power other obligations for access or interconnection than those set out in Article 9 to 13 in this Directive it shall submit this request to the Commission." To achieve harmonisation between the different NRAs in Europe, to guarantee legal security for undertakings and to avoid disruptive regulation which will hamper investments, it is necessary to include in the Remedies Recommendation an extensive description what is meant by exceptional circumstances which justify so called other obligations. Also the character and conditions of such other obligations should be included in the Recommendation. This option should never be used by NRAs to apply remedies like structural separation.   

-
Sunset clauses

12. Obligations under the new framework should incorporate sunset clauses, i.e. obligations limited to a specific point in time. After such a time-specific period, competing undertakings should have had enough incentives to enter the market and/or to develop substantial positions. Such an approach has been used in the EU merger case of Vodafone/ Mannesmann
. To give other mobile operators the possibility to provide pan-European advanced seamless services to their customers by using the integrated network of Vodafone Airtouch/Mannesmann, the European Commission cleared the merger with conditions. Due to the fast development of the mobile telecommunications sector, the award of so-called third generation UMTS licences and the fact that competitors have had the opportunity to build up alternative infrastructures, the obligations had been limited to a period of three years. 

- 
No blank check for investment obligations

13. In no cases can dominant vertically integrated market parties be forced to offer access to facilities to competing market parties which is not offered to their own downstream 'daughter' companies. Such obligations cannot be derived from the jurisprudence of EU competition law. Only in the situation in which a dominant vertically integrated undertaking already does supply services to its own daughter companies, can the NRA force this undertaking to supply similar services on similar conditions to other undertakings. Such obligations are in line with the principle of non-discrimination. 

C.
Further Comments

-
Lessons learned from the EC Merger Regulation


14. At this moment the EC Merger Regulation is under revision
. Lessons learned from this reform should be taken along when drafting the Recommendation on Remedies regarding the electronic communications networks and services. In both cases the pros and cons of ex-ante regulation are at stake. Possible synergy between both issues especially relate to the application of ex ante remedies, i.e. under which circumstances which remedies can be applied. Conclusions derived from the EC Merger Regulation reform regarding the adequacy of ex ante remedies and regarding a general assessment of the impact of remedies on competition, can well be used for the drafting of the Remedies Recommendation.

-
Public Hearing


15. Finally, KPN would like to request the European Commission to make the draft Recommendation on Remedies subject of a public consultation, in line with the procedure which has been chosen the previous year for the draft Recommendation on Relevant Markets. This secures that market parties involved will be offered the chance to put forward all relevant issues and comments.


For more information on this paper please contact Nico Noort for fixed network issues (tel. 00.31.651573647) or Carol Heuts for mobile issues (tel. 0486.51.21.57).   

KPN, March 2003
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