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A summary of the ECTA submission on remedies to the ERG

The Remedies Paper sets out the views of the European Competitive Telecommunications Association, ECTA, on the appropriate regulatory obligations to be imposed on significant market power operators under the new regulatory regime. ECTA is the pan-European pro-competitive trade association for European telecoms companies and represents over 200 EU communications companies, delivering innovation, competition and choice to Europe’s businesses and citizens.

ECTA welcomes the opportunity to contribute its views in response to the ERG consultation. We would invite any ERG working party or individual member to contact us, should they wish to discuss any aspect of this paper further.

We have divided this submission into a number of chapters in order to assist the reader. We have begun with a restatement of the principles that we believe are set out in the Directives. In order to show how we think those principles operate in practice we have then looked at a number of remedies in more detail, and, then looked at how remedies should be applied to achieve “appropriate” regulation in a number of product markets

In the principles chapter, we restate the requirement to apply appropriate regulation. We then argue that conceptually this is likely to be an easier task if NRAs consider regulation by mapping it to two broad categories of dominated market or potentially dominated market: those where an SMP operator has direct SMP, and those unregulated wholesale or retail markets to which it could leverage its market power from the market on which it has direct SMP. With respect to the potentially leveraged markets, we believe that proportionate information requirements should be imposed. These could include price publication and retail accounting separation.

The particular remedies that we have looked at in greater detail are accounting separation, remedies to deal with price squeeze, and capacity-based interconnection.

The product markets we have used as examples are wholesale broadband access, leased lines, and voice call termination on individual mobile markets.

The general conclusion that we draw from our review of the specific product markets is that once SMP is found in a relevant wholesale market that:-

1. NRAs must have mandated underlying regulated wholesale products which allow effective competition in the retail market before SMP operators can be permitted to offer new retail or unregulated “wholesale” products;

2. new access products must be developed to meet  new entrants reasonable requests in order to meet consumer needs, regardless of whether the incumbent intends to offer a retail product or not (the incumbent alone should not be able to determine what is reasonable);

3. SMP wholesale products must be made available at either:-

3a) a LRIC cost-oriented basis. The genuine cost based nature of the product to be ensured by an effective cost accounting and accounting separation requirement. The SMP operator must publish to the NRA and third parties its internal transfer prices for SMP products, and its methodology for cost accounting and accounting separation ; or

3b) a retail minus price, where cost accounting and accounting separation have not yet been properly implemented. The retail minus price will be the retail price less the avoidable costs of the SMP operator or an efficient operator, whichever is the higher of the two. (This formulation will encourage the SMP operator to develop an efficient retail arm.)

4. Margin squeeze tests need to be conducted both between the SMP wholesale product and the SMP operator’s upstream corresponding retail product and between the SMP wholesale product and any intermediate wholesale products.

5. Discrimination will be most easily and rapidly prevented, and resource burdens on NRAs alleviated, where the SMP operator is required to publish its retail prices to the NRA and to third parties. This could be required either by considering the retail price publication requirement as a remedy for SMP in the wholesale market or by deeming that the SMP operator could leverage its market power in the SMP market into the retail market in the absence of proportionate information obligations (which could include price publication and retail accounting separation). Article 14(3) of the Framework Directive gives the regulators power to deal with this potential leveraging.

6. A price publication remedy should not be limited simply to the publication of the headline price. It should include the information necessary for the NRA or competitor to make a prima facie assessment of whether the price being offered would constitute a margin squeeze. At the very least therefore, any price publication should be accompanied by a description of the bundle of services being offered (where applicable), together with any volume or revenue thresholds. Without this information, it would be possible for the SMP provider to continue to margin squeeze without fear of discovery.

7. Discrimination does not occur just with respect to prices for SMP products. There is a growing problem with discriminatory supply conditions. This can be dealt with where the NRA requires, using its powers derived from Article 9 of the Access and Interconnection Directive to require publication of comparative information. The SMP operator should, for example, have to supply tables that separately compare the average time in which it conducts repairs for products used by its retail arm and the time it takes to repair faults on product supplied to competitors (and this information should be auditable).

CHAPTER ONE

1. The principles for imposing regulatory obligations under the new Regime
1.1 Proportionality and regulating in accordance with the objectives

Our interpretation of the Directives is that they require the application of all the regulatory measures with respect to significant market power operators that are the minimum necessary in order to ensure sustainable competition
. 

Some earlier drafts of the Directives referred to a necessity that at least one regulatory obligation be applied in markets where an operator was found to have significant market power. This was helpfully amended, as some commentators had begun to be confused that the requirement of the Directives would be met by imposing just one obligation. It was amended to a requirement to impose “appropriate” regulation. This emphasises that the sufficiency of the regulatory obligations adopted must be judged against the objective of creating and maintaining sustainable competition. It would be very seldom, if at all, that a single obligation would be sufficient to create and maintain sustainable competition. Non-discrimination cannot be policed without obligations for access, transparency, cost accounting and accounting separation.

Each of the individual regulatory obligations in respect of access and interconnection which may be imposed by virtue of a finding of SMP are expressed as giving the NRA discretion to apply all the appropriate possibilities. There is no limit, other than a requirement to ensure proportionality, on the   number of remedies applied under each heading. The appropriate remedy in a particular relevant access market could , for example, be a requirement, inter alia, to make available a number of regulated access products. 

1.2 Proportionality and the objectives of the new Framework

A more detailed analysis of the words in the Directives brings us to the same conclusions:-

1.2.1 Article 8 paras (1) and (2) of the Access and Interconnection Directive(“AID”) (2002/19/EC) require that Member States ensure that the national regulatory authorities are empowered to impose the obligations identified in Articles 9 to 13 as appropriate on operators that are found to have significant market power on a specific market.

1.2.2 Article 8(4) further specifies appropriateness by stating that obligations must be based on the nature of the problem identified, proportionate and justified in the light of the objectives laid down in Article 8 of the Framework Directive (“FD”) (Directive 2002/21/EC). 

1.2.3 Article 8(1) of the Framework Directive states, first, that Member States must take all reasonable measures that are aimed at achieving the objectives and, second, that they must be proportionate measures. This phrasing contains, inter alia, a double statement of the requirement that Member States must take all the necessary steps, since the definition of proportionality itself contains not just a limiting element (a minimum), but that the measures taken must be the minimum necessary to achieve the defined objective
 .

1.2.4 The Article 8 FD objectives are:-

Article 8(2) : the promotion of competition;

Article 8(3): the development of the internal market; and, 

Article 8(3) the interests of the citizens of the European Union.


1.2.5 The obligations set out in Articles 9 to 13 of the AID are:-

Article 9 - obligation of transparency

Article 10 - obligation of non-discrimination

Article 11 - obligation of accounting separation

Article 12 – obligation of access to, and use of, specific network facilities

Article 13 – price control and cost accounting obligations

1.3 Proportionality of multiple remedies in each SMP market

It should be noted that the Directive expresses the obligations that can be imposed under each of Articles 9 to 13  in the plural. For example, Article 10 (1) states “A national regulatory authority may, in accordance with the provisions of Article 8 , impose obligations of non-discrimination, in relation to interconnection and/or access.” The application of each Article may give rise to a number of obligations that are imposed on the relevant operator.

1.4 Unlikeliness of a single remedy ever being sufficient to meet the proportionality test

The measures applied to SMP operators in specific markets must then be all those required to achieve the Article 8  objectives. The drafting of the article on non-discrimination states that when imposed, obligations of non-discrimination shall ensure the application of equivalency. In our view, where the appropriate obligation to impose on an SMP operator is one of non-discrimination, the mutually supporting nature of the obligations means that a simple licence condition requiring non-discrimination without other supporting obligations would be extremely unlikely to allow that requirement to be met in practice. 

The Commission have identified 18 markets in accordance with Article 15 FD which it believes have characteristics that may be such as to justify the imposition of regulatory objectives in all member states, in other words markets on which there will be at least one significant market power operator in each relevant market. If  SMP operators are indeed found by the NRAs in the corresponding relevant national markets, or in other markets identified by NRAs, then all those regulatory obligations which represent the minimum necessary to achieve the Article 8 objectives must be applied to the activities of the SMP operators. 

The fact that the Commission identified these markets in the Recommendation means that competition law was not considered by the Commission to be a sufficient control for the regulation of vertically integrated telecommunications markets. Competition law already provides for non-discrimination
. Therefore, the Commission analysis means that a remedy going beyond a simple requirement for non-discrimination is required. This is so that it can be verified that access is actually being provided on a similar basis .

1.5 Proportionality and the nature of the problem identified

In our view, it is possible that more debate may arise about the first order issue of the “nature of the problem identified”, than about proportionality and justification in the light of the objectives. Our members view is that this has  proved to be the case in the context of the market reviews conducted by OFTEL in the UK.

1.6 The three basic types of problem

There are essentially three broad types of problems for ex-ante regulation to solve in order to deliver sustainable competition: 

· Access;

· Abusive pricing of essential inputs;

· Discriminatory behaviour towards competitors and customers. 

It is possible to identify three categories of markets that can exist in the typical electronic communications’ product value chain:

· those in which an operator enjoys a position of significant market power; 

· those which, analysed in isolation, would appear to be broadly competitive, but which in fact are dependently competitive, the meaning of which is explained later;

· those which are not markets on which an operator has SMP and are not dependently competitive. 

1.7 SMP markets

Access markets provide the best examples of markets in which incumbents have significant market power. The cost of entering these market precludes the development of widespread effective infrastructure based competition within a reasonable timeframe and hence incumbents will retain their dominance for the foreseeable future.  A good example of a dependently competitive market would be that for retail leased lines, dependent as it is on terminating segments (also known as “interconnecting leased lines” or “partial private circuits”). 

1.8 Markets that are dependently competitive

Markets downstream from a market in which an incumbent has dominance, are very often inextricably linked to this upstream market, and the effectiveness of the downstream competition is dependent on preventing the incumbent from distorting the market by leveraging its dominance from the upstream market.  There is also a possibility of leveraging between different wholesale markets. Although analysed in isolation a dependent or adjacent market might appear to be effectively competitive, in practice the effectiveness of that competition is dependent on the regulations in place to control for the upstream dominance.  Critically, these regulations must necessarily extend beyond the upstream market, for example into a limited form of regulation in the downstream or adjacent market in the form of price publication and possibly retail accounting separation.  In the absence of this regulation, the effectiveness of competition in this market would be undermined and eventually eroded by the incumbent being able to leverage its upstream market power into the market.

1.9 Framework Directive provides powers to deal with both types of market

Article 14 of the Framework Directive
 identifies two types of potential SMP designation:

Article 14(1):  An undertaking shall be deemed to have significant market power if, either individually or jointly with others, it enjoys a position equivalent to dominance, that is to say a position of economic strength affording it the power to behave to an appreciable extent independently of competitors, customers and ultimately consumers. … .

Article 14(3):  Where an undertaking has significant market power on a specific market, it may also be deemed to have significant market power on a closely related market, where the links between the two markets are such as to allow the market power held in one market to be leveraged into the other market, thereby strengthening the market power of the undertaking”.

It is also worth noting that the leveraging can go both ways.  For example, control of the ISP market can be used to protect a dominant position in the upstream local access and backhaul markets as the incumbents’ ISPs generally only buy their network inputs from their mother company.  If the incumbent’s ISP dominates the ISP market the entry opportunities for Powerline and Wireless local access players, as well as for backhaul operators, will be considerably reduced.

It may be helpful to refer to these two designations of market power as direct market SMP and adjacent market SMP respectively, and to consider the SMP designation process as consisting of two separate but related tests.

1.10 Test for SMP

1.10.1 The first test is for direct market SMP.  In practical terms this is the main test set out by the Commission.  We believe that the crucial consideration here is the economic cost characteristics of the market, or the barriers to entry, as they are known.  Where the barriers to entry of a market rule out competitive supply for the foreseeable future, a direct market SMP designation is required.   

1.11 Test for markets where SMP could be leveraged 

1.11.1 The second test, however, addresses the issue of leverage of dominance.  If a market is downstream from or adjacent to a market in which, for example, an incumbent enjoys market power (that is to say, it has been designated with a direct market SMP), then there is the potential for it to leverage its market power into the downstream or adjacent market.  In its SMP guidelines the Commission explains that leverage is a real problem in the telecommunications sector “where an operator often has a dominant position on the infrastructure market and a significant presence on the downstream, services market”
.  However, it also suggests that the imposition of remedies in the upstream market may constrain the ability of the operator to leverage its dominance in the downstream market and, therefore:

“(…) it is only where the imposition of ex ante obligations on an undertaking which is dominant in the (access) upstream market would not result in effective competition on the (retail) downstream market that NRAs should examine whether Article 14 (3) may apply”.

The remedies imposed in the upstream market are vital to controlling discrimination, but they cannot work effectively without the support of  proportionate information obligations being imposed in the downstream market, namely price publication and  retail accounting separation obligations.  Although, as the Guidelines suggest, this should be examined on a case-by-case basis, the presumption must be that an incumbent will leverage its dominance into the downstream market and hence effective competition will not result in that market in the absence of appropriate remedies in the downstream market. OFTEL, in its Access Guidelines
, states that in the Director’s view there is a rebuttable presumption that a vertically integrated SMP operator discriminating in favour of its own retail activities or between its own different activities would have a material adverse effect on competition. The starting position should be, therefore, that an adjacent market SMP designation is appropriate in all markets downstream from markets in which a direct market SMP designation has been made.  Arguments can then be made on a case-by-case basis for such a designation not being appropriate.

1.12 Discrimination is the significant issue

The preceding discussion explained that there are two broad categories of markets for which different remedies will be appropriate and we suggest below how remedies can be “mapped” onto these market types.  It is important to stress here that the major current challenge facing NRAs is regulating to control discrimination.  Although discrimination has always been an issue, it is the greater competitiveness of downstream wholesale and retail markets that brings this issue to the fore, as incumbent operators are now under greater pressure to discriminate in order to retain existing high retail market shares.  The major focus below, therefore, is on the remedies to be imposed to address the issue of discrimination. 

1.12.1 Discriminatory prices: combination of remedies needed

Markets in which an incumbent has direct market SMP require the most complete set of remedies.  Here there is a need to address the broad issue of abusive pricing of essential inputs and hence the focus is on the remedies of cost-orientation and cost accounting and requiring access to and the use of network facilities on a non-discriminatory cost basis. We see no immediate reason for the NRA’s approach to remedies to change drastically in principle under the new framework, compared to what is required by the existing EU regime. The current state of the telecommunications sector certainly still requires that most of the listed remedies be applied to the incumbent in most cases. However, any NRAs which are currently operating below current best practice in requiring the actual application of remedies, should be encouraged to improve.

1.12.2 Discriminatory Access: combination of access remedies required

In a number of the chapters, ECTA calls for multiple products to be mandated as remedies – for example FRIACO and metered interconnect in the call origination market.  Such an approach is clearly consistent with the Directives and will in general be necessary to maximise the competitive stimulus from introducing regulation.  ECTA would welcome confirmation of this in the work arising from this consultation exercise. It goes without saying that when multiple remedies are imposed that the conditions imposed on each product need to be consistent with each other.  In particular, price squeeze will need to be avoided and an entire section of our response is devoted to this issue.

1.12.3 Discriminatory supply conditions: combination of remedies required

Where a market has an SMP provider it is necessary for the promotion of competitive provision that the SMP provider delivers its services to competing operators in a non discriminatory and transparent manner. 

Tracking and monitoring of this non discriminatory delivery is potentially resource intensive and needs to be as simple as possible if the requirement is not to become a burden on the regulatory regime.

Competing operators have a vested interest in ensuring that non discrimination is complied with and that with adequate transparency of the service conditions  received in each market they can, and will, be active in ensuring compliance, to assist the regulatory regime.

Regulators need to ensure that SMP operators provide sufficient information about the service levels and service performance delivered to the wholesale and retail markets to ensure that competing operators can perform this task.

Performance data for a particular market segment can be suitably anonomised to ensure that data protection and business secret requirements are not compromised.

1.12.4 Current inadequacies in regulatory regimes for dealing with discriminatory supply conditions and one example where a solution has been found

With a very limited number of exceptions performance data for SMP service delivery that allows comparison between retail and wholesale performance  is not readily available in EU countries. As a result there is no clear mechanism for ensuring that such services are delivered in a non discriminatory manner or that  such non discriminatory delivery, if it occurs, continues over a sustainable period. Where performance data is available it is generally only provided for a limited set of measures (e.g. leased line delivery times), as a one off statement about a historic period (e.g. the commission leased line report –typically 6 –12 months out of date at publication), and only with reference to the wholesale and retail markets combined. (i.e. total figures for supply of generality of leased lines by an incumbent to all customers including competitors). As a result most performance measures available in the EU today are unsuitable for ensuring non discrimination and do not address the issue of transparency and comparison of wholesale and retail performance. 

The situation in the majority of the EU today is therefore that there is generally no evidence available to competing operators that a non discriminatory service is being provided, and that if discriminatory treatment is suspected it is extremely difficult to prove due to a lack of suitable data.

One exception to this situation, for at least some aspects of the interconnection services is in Ireland where the regulator, ComReg, requires the incumbent to provide data about its service performance at both wholesale and retail level to an independent research company, that then analyses and publishes the data to all concerned.

Not only is data available in Ireland that has enabled operators to check the performance they are receiving against the generality of the wholesale market and also against the retail market separately, but since its introduction in early 2001 the performance of key aspects of the leased line service such as delivery time, to which it refers, have improved markedly. In fact leased line delivery times for 2Mbit circuits for example have  reduced from nearly 80 days on average in 2001 to the current performance of 85% within the target of 26 days. Additionally whilst the early reports showed that Wholesale circuits typically took longer to deliver than retail circuits they now, in the latest report regularly get delivered faster than retail circuits, reflecting the easier delivery conditions that typically apply to wholesale circuits.

1.12.5 Using combined non-discrimination and transparency remedies to deal with discriminatory supply conditions

The key remedy needed to prevent exclusionary effects and to restore a functioning market (ultimately to the benefit of end-users) is an obligation of non-discrimination at the wholesale access/interconnection level, i.e. between the service that the SMP operator provides, on the one hand, for its own services, or those of its subsidiaries and partners (irrespective of the commercial bundles it defines), and on the other hand to interconnecting operators.

Under the existing EU-level regulatory framework, the obligation of non-discrimination has largely failed to produce the desired results. Our view is, however, that it is not flawed per se, and indeed we believe that it is an absolutely key obligation, but that its failure until now is essentially due to the fact that this remedy, standing on its own, has proven difficult to police and enforce. Therefore, additional remedies are needed, in order to give practical and guaranteed effect to the remedy of non-discrimination. In particular this section addresses the publication of transparent performance data as a means of ensuring effective non discrimination.

Obligation of transparency: publication of relevant data. This is possible via Art. 9 AID, but it will only be sufficient if the obligation comprises a requirement to publish comparative performance data for services delivered to the retail market and the wholesale market separately and that the performance measures address all aspects of the service from provision, performance, availability and repair. 

In particular ECTA is seeking to establish that regulators routinely require SMP operators to publish performance reports for their services showing, for both the retail and wholesale aspects of the service separately:-

· Delivery times;

· availability and reliability data; and

· repair performance. 

And also publish data on the parameters used to make the assessment so that third parties can then tailor their own internal information gathering processes to ensure that the comparisons are useful to identify discrimination.

Additionally any statistically significant deviation in performance between the retail and wholesale figures should be explained by the SMP operator along with appropriate corrective action that will be taken to ensure non discrimination in the future. 

The performance reports need to be produced with a frequency and timeliness that ensures rapid action can be taken in the event that a problem is seen to be occurring.

1.12.6 Ensuring compliance: recommendation to legislators

National legislators should consider giving regulators powers to fine SMP operators where they fail to observe non-discrimination.

CHAPTER TWO

2. Dealing with price squeezes under the new regime

Despite several years of liberalisation, the progress of competition in some areas, particularly services provided over broadband infrastructure, has been disappointing.  There are several reasons for this, but a key reason is the almost pervasive presence of “Price Squeeze”.  Price squeeze occurs when there is insufficient margin between the various products a vertically integrated SMP operator makes available (e.g. retail,  wholesale and interconnection), for a reasonably efficient operator to earn a normal rate of return in the market.

In this section, we outline the measures NRAs should adopt to defend competition against price squeeze.  To set our comments on price-squeeze in context, however, It is important to point out that an adequate defence against price-squeeze is by no means sufficient for the competitive market to prosper.  Prevention against price squeeze, which in isolation from other remedies would be similar to “retail-minus” regulation, is the very minimum remedy required to allow sustainable competitive entry. For competition to deliver maximum benefit to customers, services supplied by operators designated with SMP should be available on cost oriented terms.

2.1 ECTA recommendations

ECTA asks the ERG to:

· Highlight the potentially anti-competitive effects of price squeeze;

· Highlight the importance of addressing price squeeze at the NRA level;

· Recommend that NRAs develop price-squeeze tests, for retail markets that are related to wholesale markets in which an operator has SMP.  The requirement on the SMP operator to satisfy the price squeeze test should be explicit;

· Recommend that NRAs take steps to ensure sufficient transparency of retail prices in retail markets corresponding to wholesale markets in which operators hold SMP; and

· Recommend that, in the event of a price squeeze test not being satisfied, the NRA prohibits the SMP operator from retailing its product until a further analysis shows the price squeeze test to be satisfied.  The NRA should conduct a thorough analysis of the underlying cost structure of the relevant network inputs, to prevent future violations.

2.2 Definition of Price squeeze

“Price squeeze” is in some ways similar to “predatory pricing” but differs in the following way.  Predatory pricing refers to the practice of excluding competitors by pricing outputs at a loss in the hope of recuperating those losses through raising outputs prices to monopoly levels in the long term.  Price squeeze, on the other hand refers to a pricing strategy that may be profit maximising both in the short-term and the long-term.  The definition of price squeeze is agnostic on whether the input prices are “too high”, or whether output prices are “too low” (either could be the case) and focuses simply on the margin between output and input prices.

The following are also relevant to the definition of price squeeze:

The input prices used to test for the existence of price squeeze should be the input prices charged to competitors;

Where there are network or retail efficiencies that are achievable by the SMP operator, but are not achievable by the non-SMP operator which, depends on network inputs provided by the SMP operator, standard practice is to base the definition of price squeeze on the costs of the most efficient operator.  However, in some markets, in the interests of the long-term competitiveness of the market, certain “entry assistance” measures may be deemed necessary.   

2.3 The Significance of Price Squeeze

The concept of price squeeze in the regulation of electronic communications is relevant primarily because the existence of price squeeze, which is relatively easy to verify, is a clear indication of a problem in the market (which more often than not will be over-priced inputs) that warrants further investigation and action.

The existence of price squeeze does not by itself directly imply either that input prices are too high (if the SMP operator is earning super-normal returns on the input prices) or that output prices are too low (if the SMP operator is pursuing a predatory strategy on retail prices).  Either could be true.

A finding of price squeeze therefore does not on its own identify the precise nature of the problem.  However, its existence is often the clearest and most easily detectable signal that a significant problem, which is likely to affect the nature and dynamism of competition, exists.

It is very difficult, for example, to demonstrate that the cost of network inputs supplied by the SMP operator are not cost oriented on a systematic and regular basis (if indeed, this is the remedy chosen by the NRA).  To do so would require detailed cost information which is difficult to obtain within short timescales.  Moreover, given the number of products supplied by SMP operators, it is difficult for an NRA to be sure that the prices reflect true economic costs for all services supplied by an SMP operator where the NRA has decided on cost-orientation as a remedy at every point in time.  The existence of price squeeze, therefore, which can be verified by means of a relatively simple test, can provide a useful warning signal which should prompt the NRA to examine in more detail the source of the problem.

As mentioned above, however, it is important that effective measures to protect against price-squeeze are not seen as sufficient to foster a competitive market.  To the contrary, they should be seen as the very minimum measures required to prevent widespread market foreclosure.  Beyond this, effective  cost orientation, accounting separation and SLAs are all necessary to ensure the full benefits of the competitive market are realised.

Whilst it is impossible to prejudge the source of the problem where a price squeeze has been identified, it is possible to predict in advance that in the majority of cases, the cause will be over-priced inputs rather than under-priced outputs.  The reason for this is that an SMP operator will normally only choose to under-price its outputs (ie to price them at a loss) if predation is its goal.  But, as is widely recognised, predation will not normally be a profit maximising strategy unless the probability of re-entry is low, for which high barriers to entry are normally required, or where market dominance can be leveraged into another market (for instance from DSL into broadband content).

2.4 The Price Squeeze Test

In order to protect against price squeeze, it is important for NRAs to develop price-squeeze tests for the key markets in which the competitive market is dependent on inputs supplied by SMP operators.  The price-squeeze test should be based on a cost-stack in which various cost elements are classified into wholesale and retail costs.

It is not necessary for NRAs to monitor on a continual basis whether or not price-squeeze is taking place, as this may result in an excessive administrative burden.  However, it is essential to ensure in advance that:

The principle components of the cost-stack should are established.  

The SMP operator is able to provide on demand, in sufficient granularity, the information necessary to establish the existence of price squeeze.

Ideally, this should be performed for all relevant markets identified by NRAs and all derivative retail markets.  In practice, however, this is unlikely to be possible, so it is important in the first instance to establish the priority markets.  ECTA considers that the markets identified in Table 1 should be identified as priorities for NRAs to develop cost-stacks and to ensure that sufficient data are available to evaluate the existence of price-squeeze if called upon to do so.  These are not in order of priority.

Table 1: Priority Markets for Developing a Price Squeeze Test

Wholesale Market(s)
Related retail market(s)



Wholesale terminating segments of leased lines;

Wholesale trunk segments of leased lines

Wholesale broadband access


Internet access

IP VPNs

Retail leased lines

Access, call origination and call 

Termination


Local calls

regional calls

national calls 



Mobile termination on individual networks


Fixed-to-Mobile calls (which includes on-net calls to mobiles provided within virtual private networks to business users)

Calls to mobiles provided by vertically integrated fixed-mobile operators



Once the priority markets have been addressed, NRAs should be required to develop price-squeeze tests for all services in which there is SMP in a wholesale market.

The price squeeze test should follow the traditional format of a price-cost-stack comprising the wholesale costs, relevant retail costs and a normal rate-of-return.

Table 2 below describes a possible format for such a test.

Table 2: Price squeeze stack test

Retail Price
a

Retail Costs:
b+c+d+e

Marketing and Sales Costs
b

Customer Service Costs
c

Retail billing Costs
d

Normal Rate-of-Return on assets specific to b, c and d
e

Cost of network input


f

Price Squeeze test: ab+c+d+e+f? 
Yes/No

2.5 Remedies

The most effective remedy against price-squeeze is prevention: effective cost orientation and non-discrimination obligations imposed on upstream inputs supplied by SMP operators is the best means of ensuring entry and sustainable competition and therefore the best defence against price squeeze.  When an NRA is satisfied that cost orientation has been effectively implemented, however, this should not obviate the requirement on the SMP operator to satisfy the price-squeeze test: as relevant capital costs change, there is no guarantee that pre-determined prices will continue to reflect true economic costs in the future.  Also, it will remain necessary to protect against predatory pricing by SMP operators.

Whilst ensuring cost orientated input prices is the best (and arguably the only stable) prevention against price-squeeze, experience has shown that effective implementation of cost-orientation in the EU is the exception rather than the rule.  It is for this reason, that a requirement to satisfy a price squeeze test is needed as an additional remedy.  This requirement should be present for SMP operators in all retail markets that depend on wholesale inputs for which the operator has been declared SMP.  The format of the price-squeeze test should be developed and published by the NRA for each market and the SMP operator should be required to provide the relevant costing information in on request by the NRA. 

If, the price-squeeze test is not satisfied, the SMP operator should have an obligation to amend its prices so as to satisfy the test.  Furthermore, the existence of price-squeeze should be taken by the NRA as a warning sign that input prices may be misaligned with economic costs, and this should prompt the NRA to investigate further the pricing of inputs.  An example of this approach having been applied in practice was seen in the UK in 2000 when OFTEL was required to investigate an allegation of price squeeze by BT on its Frame Relay service accessed through leased line tails.   OFTEL concluded that the most effective way to act would be to insist on BT supplying the input cost to its competitors at cost oriented prices.

It is essential that NRAs and competitors have the means of detecting price-squeeze.  However, one of the greatest challenges in detecting price squeeze under the new regulatory framework is likely to be the lack of transparency of retail prices, especially where no SMP exists in a retail market.

Lack of information on an SMP operator’s retail prices would severely inhibit the ability of NRAs and competitors to find prima facie evidence of price squeeze.  Indeed, it is no coincidence that the most dangerous forms of price squeeze occur in markets where obligations on retail price publication are weak or absent.  Price publication requirements currently imposed in many Member States give alternative operators the means of identifying when price squeeze is taking place and therefore alerting the regulator.  At a minimum, therefore, where an operator has SMP in a wholesale market, there should be a requirement to publish prices in corresponding retail markets.

Where an operator holds SMP in a wholesale market without holding SMP in a related retail market, it is essential to recognise that the presence of competition in the downstream market will be wholly or largely dependent on regulated access to the upstream inputs.  As a consequence, the market is still susceptible to anti-competitive pricing by the SMP operator in the form of price squeeze.  Explicit price-squeeze prohibitions should therefore exist even in markets where operators do not have SMP in retail markets corresponding to wholesale markets in which they do have SMP.

CHAPTER THREE

3. Implementing Accounting separation

3.1 Rationale for Accounting Separation

3.1.1 Accounting separation (“AS”) is the critical method by which non-discrimination is delivered; without it, an obligation for non-discrimination is critically weakened:-

· Accounting separation ensures that the prices paid for wholesale inputs by competitors and the SMP operator’s retail arm are the same. 

· It demonstrates that the price for the wholesale input is based only on the cost of providing the input in question, ideally the incremental cost and an evidence based proportion of the joint and common costs of the network provider. This prevents the vertically integrated company from (a) improperly allocating costs of its retail arm to its wholesale arm, and (b) improperly allocating costs between wholesale products so that they raise the price of those wholesale products that are most likely to create competition at the retail level. The importance of preventing the latter is that it reduces the possibility of the vertically integrated company from engaging in excessive pricing at the wholesale level.

· In order to totally avoid the risk of price squeeze, accounting separation should take place at both the wholesale and retail level. As such it is an information remedy that can be applied to potentially leveraged SMP wholesale and retail products in order to prevent the aspect of a price squeeze that relates to predatory pricing in downstream markets.  

3.1.2 The purpose of AS is, in effect, to place the retail arm of the incumbent and new entrants in the same position. The alternative way of achieving the same result would be to undertake structural separation of the incumbent. Where Member States are unwilling or unable to pursue the appropriate AS, the Commission should use its competition powers to structurally separate the incumbent (see para 3.6 below).  

3.2 Requirement under the New Framework


There is no conceivable situation where accounting separation is not required to ensure “appropriate” regulation of the wholesale SMP products of a vertically integrated operator.

Except as a stop gap, no other remedy can be considered a full substitute with regard to delivering on points 3.1.1. and 3.1.2. above. It is difficult to see how “stop gap” measures can be considered reasonable in respect of any products covered by the 1998 Directives
, since NRAs have been obliged to ensure accounting separation with respect to those products since the date of implementation of those Directives. In relation to new products and services, it may be reasonable in the short term to base wholesale prices to competitors on the transfer price which the incumbent provides internally and insist that the incumbent retail price is set sufficiently  high for the new entrants to be able to compete with the incumbent at the retail level by making use of the wholesale inputs and make a reasonable profit.

Article 8(1) of the new Framework Directive requires that “…the national regulatory authorities take all reasonable measures which are aimed at achieving the objectives…[of the Directives]”. A failure to implement a proper accounting separation mechanism would, inter alia, be a failure to carry out the measures necessary to ensure  Article 8 (2) (b) “…that there is no distortion or restriction of competition in the electronic communications sector.”

3.3 What is accounting separation?

Accounting separation should ensure that the costs of a wholesale input are based on the  cost of producing the product in question, ideally incremental costs as well as a mark-up for joint and common costs. 

Although, it is easy to get side tracked into complicated questions of detail about the treatment of costs, the latter are second order issues. The structure of an AS system is simple and obvious. A coherent AS system records the costs of the individual elements/components of the network. It then sets out how these are used by the various wholesale services. It then shows the relationship of the costs of these wholesale services to the prices of these services (including a reasonable return on capital). Finally, it demonstrates that the retail arm of the incumbent network  pays for these services on this basis. All this has to occur in accordance with a published methodology and an independent auditor has to endorse that this is in fact what has occurred. 

In order to calculate the costs of a service, the following pieces of information are required:-

· the cost base

Network elements could in theory either be costed on a Historical Cost Accounting (“HCA”) or Current Cost Accounting (“CCA”) basis. CCA is preferred because it means that the network is being charged for on its cost of replacement. This encourages rational further investment by new entrants and  incumbents.

· the cost standard

Long Run Incremental Costs (“LRIC”) plus a contribution to the recovery of fixed common costs of an efficient operator are preferred. However, Fully Allocated Costs could be used in the short term and are likely, if properly implemented,  to give a figure that does not vary extravagantly from the LRIC figure.

· the cost elements 

The costs of at least all SMP wholesale services should be included. However, the analysis needs to be more detailed, since an SMP service will use a number of network elements. A complete system would costs of all the services, including the potentially leveraged wholesale and retail markets.

· the usage volumes

Usage volumes are necessary in order to apportion costs of network elements  between the particular wholesale services that are using them.

· the cost of capital

The cost of a particular network element will include a reasonable rate of return on capital. Such a rate needs to be agreed set by the regulator, after consulting both the incumbent and new entrants in a transparent process. Usually the NRA  will take advice from financial institutions as to the degree of risk involved in providing the particular wholesale service. 

· the accounting conventions

The NRA will have to consider whether the accounting policies and conventions employed are reasonable for the particular regulated products. 

· an attribution model

The attribution model should set out how all costs and assets including joint and common costs are allocated between network components, and, critically between the wholesale part of the business and the retail business. The wholesale business must not be attributed costs that should be ascribed to the retail business. 

A complete system would also look at the attribution of costs in the retail and non-direct SMP wholesale businesses.

The AS system should also show:-

· the transfer prices paid by the incumbent’s retail arm (with explicit comparison with the costs of the input based on the underlying network elements) 

· a statement by independent auditors that the separated accounts can be reconciled back to the company’s financial statements and that the separated accounts have been constructed in accordance with the attribution methodology.

The information in 3.3 above must be published in order to ensure that the content will achieve the objectives of the Directive. The NRA is unlikely to have all the expertise to assess whether all of the elements above are being treated on a fair and reasonable basis by the incumbent . The assistance of other operators will be vital to assist the NRA in deciding which details are reasonable. All of the data above should be included in an annual published Accounting Separation report. Such a report is required by the current Directives, although few Member States  are currently in compliance with that requirement.

3.4 Transparency

In the past, many incumbents have sheltered behind the need to protect business secrets in order that competitors, and even the NRA, cannot discuss the construction of the elements of 3.2 above. The AID states at Article 11(2) that “National Regulatory Authorities may publish such information as would contribute to an open and competitive market, while respecting national and Community rules on commercial confidentiality.”

We consider that NRAs should restrict commercial confidentiality to genuine business secrets. This may mean that the costs of certain assets and activities should not be disaggregated to to a level of detail where they would genuinely be of commercial advantage to new entrants. s is published but . Where these detailed costs are not published to new entrants, they must be made available to the NRA and the attribution model by which they are allocated must be published to new entrants. .

N.B. Commercial confidentiality cannot restrict the information which is provided to the NRA – Article 11(2) AID.

It is absolutely not the case that the principles employed with respect to the issues in 3.3. can legitimately be labelled as business secrets. Of course, where they apply to direct SMP products, there is, by definition, not an effective market.

We are concerned that the Commission should maintain a wary eye for national implementing legislation, which restricts the information that can be made transparent. In this respect, we note that the draft German implementing legislation appears to limit publication to competitors to a reference offer only. 

3.5 Practical points

Some incumbents argue that introducing AS would be disproportionately time consuming and expensive. This is misleading. On the basis of quotes received by an ECTA member, we estimate that the costs of setting up such a system from scratch today would likely be less than EUR 3 million per operator.  This would represent a six month contract with a large consulting accountant such as PWC, KPMG or Accenture. Moreover, no incumbent would begin the process without an existing accounting system and internal reporting system for financial data. Such a cost is dwarfed by the consumer welfare benefits that would result from having a regulatory system that actually delivered on the regulation agreed back in 1998. 

A working AS system can be introduced with the Fully Allocated Cost accounts currently used by many incumbents. It does not need to await the adoption of LRIC.

The information generated by AS is clearly of benefit to NRAs since it will allow them to prevent anti-competitive behaviour much more easily. It will, however, also be of benefit to incumbents since it would improve their cost management.

3.6 Necessary action on policing implementation

The single act that would do the most to improve regulation of the telecommunications market and would have benefits across all SMP markets and in virtually every Member State would be to conduct an audit of all of the operational AS systems. The purpose of the audit would be to assess whether the system was sufficient to ensure non-discrimination. The audit should also set out what parameters an AS system would have to meet in order to be adequate and would provide helpful guidance to NRAs.

This suggestion sounds onerous. However, we estimate that an accounting consultant could undertake this in a period of 3-6 months, at an overall approximate cost of less than EUR 1 million. Clearly, Accenture could do this even more rapidly and cheaply, given the survey they undertook for the Commission in 2002:- “Study on the implementation of cost accounting methodologies and accounting separation by telecommunications operators with significant market power”. This report concluded that “Only a very small number of Member States follow most of the European Directives and Recommendations on cost accounting and accounting separation…incomplete scope of audits and missing reconciliation cast uncertainty on the cost figures used to determine prices. Finally, transparency of information is far from being achieved across the EU.”

Where the audit finds that the AS system is deficient, then the Member States should consider whether to improve the system or whether structural separation of the SMP operator should be required. Where neither approach is adopted, competition authorities including the Commission should consider requiring structural separation.

CHAPTER FOUR

4. A narrowband access remedy: FRIACO

4.1 Introduction and summary

This paper discusses the use of capacity-based interconnection charges (often referred to as Flat Rate Internet Access Call Origination, FRIACO) as remedies in the narrowband market.

In the mid-1990s as the telecoms sector was preparing for liberalisation a number of countries considered the use of capacity-based charges for wholesale interconnection prices.  In the end all member states settled on metered (per-time period) charges.  These had two main advantages for new entrants:

· They made it relatively to easy to identify whether a margin could be made given that retail prices are also expressed on a metered basis;

· They provide various “insurance-like” characteristics (see below).

At that time, the decision was generally made to pursue metered call origination charges.

Consumers traditionally accessed the Internet using standard geographic numbers, and a call-termination interconnection regime – all consumers therefore pay the standard local call prices.  As a result there was very little pricing differentiation between ISPs – only the monthly charges differed.

Special prefixes have subsequently been introduced, which tend to lead to call-origination model for pricing whereby the ISP charges the consumer for the call and reimburses the incumbent for its call origination costs.

However, even this change did not lead to the full mix of consumer offerings.  For example, although a number of ISPs tried to launch unmetered offerings, they had to pull the offers because they continued to pay on a metered basis to incumbents.  It became clear that additional retail models would only emerge if the structure of call origination pricing was addressed.

In 2000 the UK regulator, OFTEL, obliged BT to provide called FRIACO – capacity priced call origination - and some other regulators have followed suit.  The product has generally proven popular with ISPs and has led to a renewed wave of product development, including the availability of unmetered and partially unmetered offerings.

This paper discusses how FRIACO is a vital remedy, which needs to be implemented in parallel with metered call origination remedies, to put independent ISPs on a level playing field with the vertically integrated ISPs of the incumbents.  It also discusses some of the important anti-congestion characteristics of capacity-based pricing that mean that it should be more widely available.

4.2 Multiple call origination remedies

When a regulator has found an operator to have SMP in the call origination market, ECTA recommends that two basic products be required – call origination charged on a per-minute basis and on a capacity-priced basis.

One of the arguments against the making available of capacity priced interconnect is that unmetered retail services would lead to network congestion.  In practice there is no direct link between the two products and in any event it is wrong in principle to judge decisions about wholesale remedies based on assumption of how regulated products will be used by the market.  

However, it is wrong as a matter of fact that capacity pricing would normally lead to network congestion as the rest of this section discusses 

4.2.1 Per-minute charges

Per-minute (or per-second) interconnection pricing
 is far and away the norm in the EU, and is also the pattern for retail pricing.  Peak hour prices, generally aimed at businesses calls, are set at a higher rate than off-peak prices, in part to discourage non-essential (i.e. residential) usage during peak hours in order to control congestion, and in part to allocate the cost of maintenance of the network according to usage.

The traditional price differential between day and evening are forcing ISPs to have all their customers connect to the Internet if the evening off-peak hours, and risks creating or exacerbating network congestion (see annex 1).  However, even if this was reversed, per-minute pricing is not a very efficient way of targeting congestion.  This is because interconnection prices do not distinguish between the Internet peak hour (around 21:00) usage and all of the rest of the evening, including the early hours where demand is very low and the marginal cost to incumbents is negligible.  They are simply not focused enough – they are a blunt instrument in the battle against congestion.

In addition, this pricing serves to discourage use of the Internet even during off-peak hours, thus inhibiting development of the Internet outside of the peak hour, even though this by definition would not lead to network congestion.

Per minute charging also does nothing to encourage ISPs to accurately predict their interconnection needs.  If an ISP over-predicts the capacity necessary, it is not penalised since it pays only for calls actually made not the capacity set aside for its use - the risk instead falls upon the incumbent who cannot use that capacity for other calls.  Thus, this pricing model fails to accurately match actual costs to charges and provides no incentive to efficiently manage capacity available to maximise its use at minimum cost.  Incumbents frequently complain about inaccurate interconnection request, but fail to recognise that this is inherent in per-minute pricing.  Among its many benefits, FRIACO provides real incentives not to mis-predict interconnect needs.

4.2.2 Capacity-based pricing (FRIACO)

“In an ideal situation, […] capacity based charging would be the most efficient interconnect pricing rule.”

"Daher eigne sich Internetverkehr besser für kapazitätsbezogene Preise"

Section 3.1 suggested intuitively that capacity based pricing was likely to be a more efficient way of pricing interconnection.  FRIACO is the world’s first interconnection rate based on capacity pricing, and illustrates why capacity pricing deserves to be the economists’ preferred model.

FRIACO is no more than a different way of paying for interconnection, and does not therefore require any specific technical changes to the network.  FRIACO charges are not based on per-minute charges, but rather are paid on a per-interconnection port basis.  The price is set so as to cover the total costs of the infrastructure needed to connect users to this port, and is paid for in totality by the ISP.  FRIACO is therefore demonstrably “cost-oriented”.  Having “leased” part of the incumbent’s capacity, no further limitations are placed on its use – in particular there are no time-based elements.

Under this model, ISPs would purchase PSTN capacity from the incumbent and would have the burden of managing this efficiently.  This leads to an incentive for the ISP to efficiently manage its capacity, spreading usage throughout the day
 (see annex 2 for example).  Note, though, that an ISP cannot afford to have consumers who stay online all day, as this would prevent them from sharing the FRIACO circuit between enough of its members to reduce the per-member costs to a point that makes it possible to offer attractive retail prices for the mass market.  FRIACO based products only work economically if they can be sold at a reasonably cheap retail price to encourage a broad mix of Internet users with an average daily use of around 1 hour a day (this has been achieved by UK retail prices in the range €21-24).

Another way to understand the congestion-avoiding characteristics of FRIACO is to consider the marginal costs to an ISP of gaining an additional customer who wishes to be online at the busy hour (mid-evening).  Under the current per-minute system, the cost to the ISP is simply a few cents per minute.  Under FRIACO, such a user would cause the ISP to acquire an additional FRIACO circuit at, say, €670 (based on the UK benchmark) per year.  Yet, if they could attract this customer to come online at some other time (by pricing or by developing content and services for other time periods) the marginal cost would be zero.  FRIACO therefore provides strong incentives to get customers online at other times of the day, and thus addresses potential congestion concerns.

4.3 Non-discrimination

FRIACO can also been seen through the prism of non-discrimination.  As noted above, an incumbent’s costs are always driven by capacity costs.  This is true no matter what are the transfer prices that are notionally used.  In other words, an incumbent may choose to use metered transfer prices and offer to make these available on a non-discriminatory basis to other players, but in practice an efficient operator would base its retail pricing decisions on the impact on network capacity used.  By contrast third parties would be subject to metered call origination pricing.  The availability of FRIACO as a remedy is therefore particularly important when there is a desire to establish a level playing field in a market where an SMP operator is vertically integrated. 

4.4 Conclusion

This paper has discussed both the theory and practice of the link between an incumbent’s costs and their interconnection prices.  It first established an intuitive understanding that, as incumbents’ costs are driven by peak-time capacity needs, capacity-based pricing is likely to be the most appropriate way forward.  Capacity based pricing has long been the economists’ preferred model, and the practical discussion of the various current interconnection models illustrated the supremacy of FRIACO in terms of providing incentives to use the incumbent’s network efficiently.

For the ISP, FRIACO removes the per-minute element in their telecommunications costs, and therefore provides them with an opportunity to launch unmetered prices for the consumer, and thus liberate the true potential of the Internet.

ECTA therefore recommends that FRIACO be considered as a crucial remedy to be imposed on SMP operators in the call origination market (market 8 of the Commission’s Recommendation).

Annex 1: Congestion and efficient network management

This section discusses in a primarily theoretical way how an efficient operator would run a network, and how inefficient network management leads to congestion.

Cost drivers

The costs of operating a telecommunications networks are driven almost entirely by the amount of capacity needed at the peak moment in the day.  Traditionally this was sometime during the weekday morning for the PSTN.  At off-peak hours, usually evenings and weekends, much of the network remained under-utilised.

Traditional pricing structures reflected this differential by charging higher tariffs during peak hours in order to recover capacity-driven costs.  During off-peak hours, the marginal cost of using the network is essentially zero since an additional user during off-peak hours adds little or no cost to the use or maintenance of the network.  Prices for off-peak use are set higher than zero, though, to distribute fixed costs among all users and in order to keep peak-hour charges reasonable.  

Thus, an efficient interconnection pricing structure would match charges with actual costs, and also reflect the underlying cost drivers.  It is intuitively reasonable to see that “capacity-based” pricing will achieve these aims, and this will be demonstrated later.

Economically efficient network management
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A fundamental consequence of the cost economics just discussed is that an economically efficient operator would price network use so that it was used evenly and close to capacity throughout the day and week.  The chart below is taken from a report prepared by Dutch incumbent KPN in September 1999 entitled “Trendbreuk in de groei van Internet”.  It clearly shows how far that operator was (and remains) away from efficient network usage
.

That said, it is clear that the tradition of cheaper prices in the evening and weekends now contributes to, rather than mitigating, the evening peak in network usage in many countries.  Strictly speaking, many incumbents should be considering reversing its pricing structures, but this would raise considerable political concerns.  We will see below how FRIACO helps “privatise” network pricing, by effectively handing this responsibility over to ISPs, and thus avoid this political difficulty.

Network congestion and investment

So, while an efficient network operator strives to ensure even usage of its network, network congestion occurs when more people are using the network simultaneously than was planned for.  Another manifestation of this is the lack of interconnection capacity for Internet traffic reported in several countries.

It is commonly understood that monopolists overcharge – that is the reason for active competition law enforcement.  But high prices also mean lower demand by consumers, and enable monopolists to supply less.  The incumbents’ monopoly practices have enabled them to under-invest in its network for decades.  The progressive stripping away of its network since liberalisation in 1997 has necessarily increased consumer demand and forced them to make up for its past lack of investment.  FRIACO takes this one step further, and strips away the final vestiges of monopoly pricing – the per-minute element – and replaces it with a more efficient capacity-based model: incumbents must expect that it has now to provide the level of capacity that should always have been available had it not practiced monopoly pricing over the years.

Annex 2: Example from UK FRIACO Implementation
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FRIACO pricing is available in the UK, and the following example is based on the prices established there.  FRIACO at the regional exchange level cost £507 per circuit per year in 2001.

Consider an ISP that has a total of 24 customers.  If all of these customers connect at the exact same time every day, the ISP would need to buy 24 circuits at a total cost of £984 per month (see charts).
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If, however, each customer connects at a different time during the day, the ISP would need only 1 circuit, with a total cost of £42 per month.

In reality, however, there will be a degree of simultaneous usage, and that will determine the number of FRIACO circuits that must be acquired.  Nonetheless, an efficient ISP would seek to maximise the use of its capacity by encouraging staggered usage.

In so doing the incumbent’s desire to manage capacity efficiently is effectively “outsourced” to the ISP, and they have more just price at their disposal to spread demand out over the day.

CHAPTER FIVE

5. ECTA recommendation on EC guidelines for remedies in leased line markets

It is essential for the European Commission (EC) to issue guidance to National Regulatory Authorities (NRAs) on the imposition of regulatory remedies on operators designated as having significant market power (SMP).  Our recommendations for leased lines are strongly influenced by the recent experience of the market review exercise being undertaken by Oftel in the UK.  Although this exercise is still in progress some early lessons can be learned that will be valuable in ensuring that a broadly uniform approach to imposing remedies across European Union Member States is adopted. 

5.1 Remedies recommended to be imposed in Leased Line markets

It has already been argued above that the key challenge in this review is to implement a set of remedies that offer the greatest chance of controlling a broad set of discriminatory behaviours by incumbents.  However, we must stress that this does not diminish the importance we attach to the set of remedies that specifically aim to prevent incumbents from pricing abusively for essential inputs. 

1) Accounting separation

2) Publication of prices, terms and conditions

3) Advance notification of prices etc

4) Quality of service information

5) Service Level Agreement

6) Requirement to publish technical information

5.2 Abuse of pricing remedies

5.2.1 Access and use of specific network facilities

Some control of pricing abuses has been achieved by requiring incumbents to provide competing operators with access to specific network facilities. In the leased line market this has manifested itself as a product known variously as an ‘interconnected leased line’, ‘part circuit’ or ‘partial private circuit’.  This describes a situation where competitors interconnect with the incumbent operator, allowing the competitors to buy bandwidth access to a customer site, thereby allowing them  to use their own networks to the greatest extent possible and thus benefit from their investments in their own infrastructure
..

Prior to the introduction of this requirement, SMP operators were able to price squeeze by providing cheaper access to themselves than to competitors, who were required to buy the retail product.. This allowed SMP operators  to create unfairly advantageous positions in downstream markets such as frame relay. Competitors were also obliged to buy end-to-end products from the SMP operator, despite the fact that this represented the bundling of the incumbents trunk network of which they had no need, since it duplicated the network that the new entrant had constructed. To avoid both of these  situations, and ensure that new entrants are able to compete with SMP operators in the retail market, the requirement for leased line interconnection must remain, as well as the requirement to meet all reasonable requests for new access products.  

5.2.2 Price control and cost accounting

Where network access has been mandated, it is imperative that some form of price control is imposed to ensure that the SMP operator cannot price squeeze between the charges for retail services and the interconnection service provided to other operators.  The term ‘price control’ can include  such requirements as cost orientation, reasonable prices, retail minus and wholesale price caps.  This flexibility is useful, as it means any price control remedy can be tailored to the extent that the competition in that market is ineffective.  As we have already discussed, it is necessary to match the remedy to the problem.  

The wholesale market for leased lines is made up of wholesale terminating segments of leased lines and wholesale trunk segments of leased lines.  The decision as to where the division is drawn between trunk and terminating segments is left to the NRA, therefore it is very difficult to give a general view as to which controls should apply in each market and in each Member State.  However, we would expect that the distinction between the two to be drawn such that the terminating segment is equivalent to the bottleneck access facility, and trunk is equivalent to that part of the network that competitors partially self provide but which is not yet a full substitute.  Where this is the case, we would expect a firm cost-orientation requirement on the terminating segment to reflect the non-replicable nature of this element as well as an RPI minus control to drive efficiency.   For the trunk segment, we would expect the incumbent to be found to have SMP, however it is unlikely that this will be as entrenched as for terminating segments.  This is because many new entrants have built  trunk networks with certain coverage and use these to compete with the incumbent to a certain extent.  Therefore, any proportionate price control obligation will need to ensure that this investment is not wasted, whilst ensuring that the incumbent is unable to charge excessive rates for trunk, thus forcing new entrants out of the market.  

Cost accounting is a necessary adjunct to any price control.  Without it an NRA is unable to take an objective view about whether or not the incumbent is complying with the price control.  For more detail, please see the chapters on price squeeze and accounting separation.

5.3 Process-based and Reporting Remedies

There are many aspects to controlling discrimination, but two important elements of an appropriate regulatory regime would be processes that make it operationally difficult to discriminate and reporting requirements that make it easier to determine if discrimination is taking place when a complaint has been made.  As already suggested above, these remedies will be appropriate in markets in which an operator has enduring dominance and hence in which a direct market SMP designation has been made.

5.3.1 Service Level Agreement (SLA)
New entrants routinely offer their business customers SLAs for services in competitive markets.  These include maximum lead times for installation and fault repair, and penalties for failure to meet those lead times and for repeat faults.  As such, they are a key competitive differentiator and therefore will be a focus for discriminatory behaviour by any incumbent.  Without a binding SLA from the incumbent, the competitor  is unable to guarantee service to the customer; a situation which most customers would consider unacceptable. If the SMP operator’s downstream business is able to guarantee its quality of service, then this will clearly have a major impact on new entrants that seek to compete in this market.  Furthermore, in the absence of a binding SLA, an SMP operator can directly impact the reputation of the competitor amongst its customers. This is because the customer will not necessarily know that the SMP is providing the input, and any perceived quality failures will be attributed to the competitor.  For these reasons it is imperative that an SLA is a required condition of supply in any offer made by the incumbent for interconnected leased lines.  

5.3.2 Quality of service reporting
The requirement to monitor quality of service is closely related to the requirement to offer an SLA.  Quality of service reporting will provide a very powerful tool for monitoring the performance of the SMP operator in servicing the needs of its downstream competitors.  We fully endorse the argument that incumbents should be required to provide wholesale services to their own business operations and competing operators employing the same set of operational processes. It is likely that some NRAs will not mandate such an approach.  As such it is essential that incumbents are required to report against key performance indicators that enable NRAs and competitors to determine whether the SMP operator is favouring its own downstream business.

5.3.3 Publication of transfer charges
Regulating the charges for essential network services is vital for competing operators, but there is still the danger that the incumbent could transfer charge its own downstream businesses on a different basis.  Forcing the SMP operator to identify these internal prices in its published network charges when it uses different transfer charges and the components on which such charges are based is an important remedy, and its proposed adoption, notably in the UK, is to be welcomed.  If the SMP operator offers such internal prices, it will also have to offer them to new entrants in order not to breach the non-discrimination requirement.

Publication of these internal charges will assist the NRA and new entrants in determining whether any kind of price squeeze is being performed. Please see the chapter on price squeeze for greater detail.

5.3.4 Accounting separation
An effective accounting separation is a pre-requisite for controlling discrimination.  The existence of a detailed regulatory accounting process acts both as a disincentive to discriminatory behaviour by requiring internal transactions to be recorded, albeit often at a relatively aggregate level, and hence also provides the basic information needed to determine whether discrimination has taken place.  The effectiveness of an accounting separation is to a significant extent determined by the granularity of the recorded information.  Abuse can take place at a number of levels: it is practised first at the individual customer level, but could also take place at a product line or even a business unit level.  Putting in place accounting processes that generate information at a fine level of detail is absolutely essential, as it leaves open the possibility for the maximum level of transparency, even if the decision is taken to restrict the routine provision of data to a higher level of aggregation.  There is a fine balance to achieve between granularity of the information recorded and publication of that information.  Timely publication is, however, of central importance to the exercise.

There is an important practical issue with accounting separation.  Although the obligation will be imposed on the incumbent as a result of its enduring dominance of the upstream access and associated call businesses, for it to be meaningful it must extend to cover the entirety of the operations that connect to those upstream businesses.  It must capture the flows of the transactions, the businesses in which they originate and the businesses into which the internal transactions are made.  Should leverage of dominance take place, its impact would be felt in the downstream businesses, hence it is essential that an all-encompassing accounting separation is implemented.  The purpose of accounting separation is to support the non-discrimination obligation, hence it is clearly essential that it is able to fit that purpose.  An accounting separation that focused only on the upstream businesses would simply be insufficient for the purpose of controlling discrimination. 

5.3.5 Statement of requirements process
Forcing a direct market SMP designated operator to provide access to essential network elements is relatively easy in relation to existing network elements but can be a far greater challenge in relation to new network elements requested by interconnecting operators.

We are concerned that innovation by competing operators can be stifled by the incumbent, as the incumbent can control the deployment of new services by a competing operator by not co-operating with the development of new network elements essential to the deployment of the innovative new retail services. 

In countries where commercial negotiation is a prerequisite to referring a dispute over network access, a statement of requirements (SOR) process
 is an essential step towards ensuring a more level playing field for innovation.  Whilst incumbents remains vertically integrated and dominant in the upstream access business there will always be a genuine concern that they will be able to control and deter innovation by competing operators through making it difficult for these operators to gain the new network services essential to support innovative new retail and to a lesser extent wholesale products.

Although network access is often mandated, it is not always what is offered.  Therefore a, fast-track process that enables the SMP operator and the new entrant to determine whether or not they can commercially negotiate a new product provides certainty and clear grounds for referring the matter to an NRA where agreement is not reached.  Including this process, with binding timeframes, in the contract between the incumbent and the new entrant ensures that the new entrant can enforce those timeframes directly where the incumbents delay the process.   

5.4 Identification Remedies

The remedies discussed above will provide NRAs with essential information for determining both at a general level and in individual cases whether the incumbent has actually discriminated in favour of its own downstream businesses.  However, there is still a vital need for competing operators to be able to identify possible individual cases of abuse, such that they can be referred to and investigated by the NRA.  For this to be viable it will be essential that competing operators can make a reasoned, preliminary judgement as to whether the incumbent has simply been behaving competently or pricing anti-competitively.  The remedies discussed here are appropriate for when an operator has been designated with adjacent market dominance.

5.4.1 Price publication
The issue here is transparency of prices for operators competing with the incumbent to provide a service, hence this will be relevant both in retail markets and in those wholesale product markets which are open to competition.  Were a price publication remedy not imposed, operators would not have the information needed to make an informed judgement about possible cases of abuse.  As Oftel has recognised in its recent narrowband market reviews, the result of this would be an enormous increase in the number of complaints submitted to the NRA.  This is because every possible case of abuse would need to be submitted and the “sifting” process presently undertaken by competing operators would be transferred to the NRA.

Obviously for an NRA to be able to impose any form of remedy, an operator in the market must be designated with SMP.  As suggested in our analytical framework above, any market that is downstream from a market in which an incumbent has enduring dominance should be designated with adjacent market SMP and hence the imposition of a price publication obligation would be both possible and entirely appropriate. We would expect a price publication obligation to apply at the very least in the markets for ATM, Frame, IPVPN as these products often rely on interconnected leased line inputs.  

Such a remedy should not be limited simply to the publication of the headline price. It should include the information necessary for the NRA and competitors to make a prima facie assessment of whether the price being offered would constitute a margin squeeze. At the very least therefore, any price publication should be accompanied by a description of the bundle of services being offered (where applicable), together with any volume or revenue thresholds. Without this information, it would be possible for the dominant provider to continue to margin squeeze without fear of discovery.

5.4.2 Retail accounting separation

This is covered in the para 5.3.4 above.

CHAPTER SIX

6. Voice call termination on individual mobile networks

6.1 Introduction: Applicable Regulatory Framework and Situation of the Market

The new EU-level regulatory framework for electronic communications network and services focuses largely on the possibility for regulatory intervention at the wholesale level in order to achieve and sustain functioning markets. Price controls on retail services are considered appropriate only if it is clear that regulatory obligations (“remedies”) at the wholesale level would fail to achieve the objective of ensuring effective competition and safeguarding the public interest (Article 17 and Recital 26 of Directive 2002/22/EC).

6.1.1 Mobile Retail Markets
The Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation C(2003)497 re-states the principle outlined above, and in addition makes it clear that the Commission does not consider any mobile retail markets to be susceptible to ex-ante regulation at this point in time.

However, it is important to note, and this underlies the positions taken further in this paper, that:

1) Mobile retail markets are differentiated

· There are retail sub-markets: e.g. consumer markets and business markets business (evidenced by the very different offerings/prices).

· Mobile operators make extensive use of bundling for all categories of retail users, including, bundling of the facility to make and receive mobile calls (to and from all fixed and mobile numbers) with specific mobile-to-mobile offerings (in particular special prices for calls which remain “on net” of the specific mobile operator from whom the bundle is purchased) and, especially for large business customers, fixed-to-mobile calls (which in some instances includes offerings under which certain fixed-to-mobile calls are considered to be “on net” of the specific mobile operator from whom the bundle is purchased).

2) Mobile retail markets are mature

· Very high levels of mobile penetration have been achieved throughout the EU. This achievement results from: (i) the fact that mobility meets a real need of end-users, and (ii) pricing (including bundling) towards mobile end-users which such end-users consider attractive. 

Element (ii) is significantly enhanced by, amongst others, handset subsidies to attract users to the mobile networks and objectively gigantic financial transfers from fixed operators (and ultimately end-users) to mobile operators through very high interconnection outpayments.

· Most mobile operators have switched from “market expansion mode” (i.e. acquiring any customers by any means available) to “harvesting mode” (i.e. targeting only customers which effectively bring profitability to the operator). 

6.1.2 The Wholesale Market of Mobile Call Termination
The Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation C(2003)497 identifies the wholesale market of voice call termination on individual mobile networks as being susceptible to ex-ante regulation.

This paper does not revisit the arguments, which led to this decision by the European Commission, other than to point out that:

1) Mobile call termination is a wholesale input, which is necessary for:

· The mobile operator, which supplies it, in order to produce all retail service bundles.

· All other national and international fixed and mobile operators (purchasing the service directly or indirectly), in order to enable calls to reach mobile users.

2) There is, at this point in time, under the prevailing circumstances (calling party pays principle), and for the foreseeable future, no effective technical or economic (demand side or supply side) substitute for the facility of mobile call termination provided by a specific mobile operator. 

3) Countervailing buyer power exists in a limited way at the retail level, for certain categories of users (and operates only for the choice between a limited number national mobile operators), but it does not exist at the wholesale level. 

6.2 Consequences of the Current State of Affairs

Given the characteristics of the wholesale market for voice call termination on individual mobile networks, each mobile network operator intrinsically (in the absence of regulation) enjoys the ability to set prices for mobile call termination independently, and at any level it wishes. 

Mobile operators effectively (totally or partially depending on the degree of existing regulation) exercise this ability to act independently (of consumers and competitors) in order to maximise their profitability, i.e. extract monopoly rents from the market for voice call termination on their network. 

Serious distortions result from this state of affairs, not only on the wholesale market (prices being an excessive multiple of costs), but also feeding through to the retail markets. 

Very specifically, most, if not all, mobile operators in the EU offer retail bundles, which rely (for a subset of the services contained in the retail bundle) on the key input of mobile call termination on their own mobile network, and which have anomalous retail prices, reflecting the power they enjoy and exercise on the wholesale market for mobile call termination. 

The retail price (of the bundle as a whole, or of particular types of call within the bundle) is in several cases such that it unequivocally demonstrates that the mobile operator would incur a loss in providing these services if the input of wholesale mobile call termination were accounted for at the ‘external’ price that the mobile operator applies: (i) towards other mobile operators, (ii) towards fixed operators, and (ii) towards international operators. 

A distinction is therefore being operated by individual mobile operators between an ‘internal price’ (or an implicit price) they charge themselves for the key input of mobile call termination on the one hand, and an ‘external price’
 for the key input of mobile call termination on the other hand.

The ability of individual mobile operators to set prices for mobile call termination independently, and the observable behaviour by most, if not all, individual mobile operators on wholesale and on retail markets, constitutes discrimination which is detrimental to:

· All other operators. 

Individual mobile operators are able to influence, and in certain cases seize, retail markets by preventing, through the ‘external price’ they charge, other (fixed and mobile) operators from offering price competitive voice services to their own customers (e.g. retail fixed-to-mobile call services). In some cases, this extends so far as to literally evict fixed alternative operators from the retail market for fixed-to-mobile calls, or even from the voice services market as a whole.

· The global community of end-users of telecommunications services.

End-users, in-country, of all telecommunications services (with the possible exception of “on net” calls to mobiles) are forced to pay inflated prices for calls to mobiles to whichever (fixed or mobile) operator they purchase retail services from. The revenues generated by these inflated prices are captured by the terminating mobile operator through the wholesale call termination charge applied ‘externally’, and excessive revenues therefore accrete to the bottom line of individual mobile operators. 

Whilst in-country end-users may be able to exercise choice (between national mobile operators) and hence exercise a limited form of countervailing buyer power from the retail side, end-users located in other countries have no possibility at all to escape from inflated retail prices for calls to mobiles resulting from excessive wholesale mobile call termination charges. This is especially relevant in the context of the EU’s internal market policies, and given the fact that the volume of international calls to mobiles is rising.

· Users of fixed telecommunications networks/services in particular.

Users of fixed-to-mobile call services are directly subsidising the profitability of mobile operators. The level of excess out-payments made by fixed operators for call termination to mobile operators (and passed-on to the fixed networks’ end-users) is estimated to represent at least €35bn in the EU from 1/1/1998 to 31/12/2002 (excess is defined here as being above the long run incremental cost of providing wholesale mobile call termination including reasonable return on capital employed). 

Given the market power of individual mobile operators on the market for “voice call termination on individual mobile networks”, and its effects which have been briefly illustrated in this paper, regulatory obligations must be imposed:

· In order to prevent exclusionary effects on the retail markets for various voice services, and to restore fair competition between (fixed and mobile) operators, and thereby to ensure the existence of competitive wholesale and retail markets, to the benefit of the global community of end-users.

· To protect end-users from paying inflated prices which result in monopoly rents for mobile operators (irrespective of the operator selected by the end-user for outgoing calls to mobiles).

6.3 Appropriate Remedies

Where and when National Regulatory Authorities declare mobile operators as having Significant Market Power (SMP) on the market of “voice call termination on individual mobile networks”, the imposition of a number of regulatory obligations (“remedies”) is absolutely essential. 

Remedies must respect principle of proportionality, i.e. the measure imposed must be necessary, must be based on the nature of the problem identified, and must be the least burdensome measure to achieve the aim.

The order in which the proposed remedies are listed hereafter reflects the principle of proportionality and our view of their logical sequence. Our focus is therefore in the first instance on ensuring fair competition between operators (by proposing wholesale-level remedies which are expected to promote competition and thereby indirectly benefit end-users and the public interest), and secondly on protecting end-users (by proposing wholesale-level remedies, as well as retail-level remedies, which are expected directly to benefit end-users).

6.3.1 Obligations of access to, and use of, specific network facilities (Art. 12 AID)

In order for telecommunications markets to function at all, to ensure end-to-end connectivity for all end-users of telecommunication services, SMP operators on the market for “voice call termination on individual mobile networks” must be obliged to offer network access, in particular for the purposes of call termination. 

This is the case, in particular due the fact that, at this point in time, there no effective (demand side or supply side, technical or economic) substitute for the facility of mobile call termination provided by a specific mobile operator.

Referring to Article 12.1 of the AID, the following obligations are considered to be necessary and appropriate:

1) interconnection of networks or network facilities;

2) negotiation in good faith with undertakings requesting access;

3) not to withdraw access to facilities already granted;

4) to grant open access to technical interfaces, protocols or other key technologies that are indispensable for the interoperability of services or virtual network services;

5) to provide co-location or other forms of facility sharing, including duct, building or mast sharing.

6.3.2 Obligation of Non-Discrimination (Art. 10 AID)

It follows from the analysis provided in points A. and B. above that (insofar as network access is ensured) the key remedy required to prevent exclusionary effects on the retail markets for various voice services and to restore a functioning market (ultimately to the benefit of end-users) is an obligation of non-discrimination at the wholesale access/interconnection level. 

This obligation of non-discrimination must apply specifically with regard to:

· ‘internal interconnection’, i.e. the mobile call termination service that individual mobile operators provide for their own services or those of their subsidiaries (irrespective of the commercial bundles that are defined), versus

· ‘external interconnection, i.e. to all interconnecting operators. 

It is very important to recognise that this obligation of non-discrimination – which concerns the interconnection level rather than the retail level
 – was already provided for under the existing EU-level regulatory framework for telecommunications, in which it was an automatic consequence of an SMP declaration concerning public mobile telephone networks and public mobile telephone services (Article 6 (a) of the ONP Interconnection Directive 97/33/EC, read in conjunction with Annex I, Part 3 of the same Directive). 

SMP declarations of one or more mobile operators in accordance with Annex I, Part 3 of Directive 97/33/EC were made in all Member States except Germany (the Austrian NRA initially also made such SMP declarations, but subsequently withdrew them)
. 

Under the existing EU-level regulatory framework, the obligation of non-discrimination has largely failed to produce results.  

Our view is, however, that the imposition of non-discrimination obligations is not flawed per se, and indeed we believe that it is an absolutely key obligation, but that its failure until now is essentially due to two factors:

· The obligation has simply not been adhered to by the mobile operators that were subject to it. Indeed, as is indicated earlier in this paper, discrimination by mobile operators between ‘internal interconnection’ and ‘external interconnection’ is in fact very widespread.

· This remedy, standing on its own, has proven difficult to police and enforce.

Therefore, additional remedies are needed, in order to make the remedy of non-discrimination effective in practice. 

The new EU-level regulatory framework provides the possibility to impose such additional remedies.

It should also be noted that there is another option: removing the incentive for discrimination. The imposition of an obligation of cost-orientation on voice call termination on individual mobile networks would achieve this, insofar as the obligation would be appropriately structured so as to have immediate effect, i.e. without any glide path. It would also have to entail a methodology which produces correct results for the present and is future-proof, so as to make it very unattractive for mobile operators to continue to apply differential prices for ‘internal’ and ‘external’ interconnection.  

6.4 Ensuring Effective Non-Discrimination and Preventing Margin Squeeze
 (via Art. 9, 11 and 13 AID)

In order to give genuine effect to an obligation of non-discrimination, it must be accompanied by measures to effectively prevent discrimination from occurring and by powers of enforcement (in particular, the NRA must be in a position to impose penalties for breaches of the obligation). 

Given that discrimination can (and today effectively does) result in margin squeeze effects, specific remedies are also appropriate to ensure that the NRA can deal with margin squeeze cases, on its own initiative, or acting upon complaints it receives.

The following two combinations of obligations (in addition to the possibility of immediately imposing genuine cost-orientation without any glide path), provide the tools to deal with the discrimination problems identified. They are presented hereafter in ascending order of interventionism. Explicit powers of enforcement relating to these obligations are a conditio sine quae non to make all combinations of obligations effectively functional.

Combination 1: NRA as the guarantor of non-discrimination
· Obligation of accounting separation: obligation to identify, to the NRA, the wholesale prices and the internal transfer prices for mobile call termination (Art. 11.1 AID), with a possibility for the NRA to decide to publish (subsets of) such information (Art. 11.2 AID).

· Price control and cost accounting obligations: obligations relating to cost recovery and price controls, enabling the NRA to verify whether a price squeeze is being applied (Art. 13.1 AID).

More specifically, this would entail an obligation of notification, to the NRA, of all retail prices comprising an element of call termination, and a burden of proof on the mobile operator that none of its retail prices result in a margin squeeze, so as to enable the NRA to verify that no service or bundle is structured in such a way that it results in there being a margin squeeze towards other operators, taking into account the element of mobile call termination and any other costs incurred in producing the retail services in question (Art. 13.1 AID, and, if necessary, Art. 14.3 FD). 

This approach is the least burdensome imaginable to achieve the aims, but puts a heavy responsibility on the NRA to effectively remedy the problems identified.

Combination 2: Obligations/responsibilities for market players to make non-discrimination a reality

· Obligation of transparency: publication of interconnection charges. This is possible via Art. 9 AID, but it will only be sufficient if the obligation comprises a requirement to either publish or otherwise confirm that ‘internal interconnection’ charges (transfer prices) for mobile call termination are not discriminatory. This is possible under Art. 9 AID, in combination with Art. 11.1 AID.

The publication of a reference interconnection offer is not necessarily required in order to ensure non-discrimination in interconnection, but it would be judicious for NRAs to reserve to themselves the right to require such publication if evidence emerges that the obligation of non-discrimination is not fully functioning or if interconnection negotiations would be unduly extended. Safeguards are also needed to ensure that discrimination does not occur through elements other than the average per-minute call termination charges (e.g. excessive one-off and periodic charges for interconnection, variations between interconnection and retail peak/off-peak hour tariffs, etc.)

· Price control and cost accounting obligations: obligations relating to cost recovery and price controls, and in particular retail price publication and a burden of proof on the mobile operator that none of its retail prices result in a margin squeeze, thereby enabling verification of whether a price squeeze is being applied (Art. 13.1 AID) 

More specifically, this would entail an obligation on mobile operators to publish all retail prices, especially those comprising an element of call termination, so as to enable the NRA and market participants to assure themselves that no service or bundle is structured in such a way that it results in there being a margin squeeze towards other operators, taking into account the element of mobile call termination and any other costs incurred in producing the retail services in question (Art. 13.1 AID). If it is deemed necessary from a legal perspective, this could be supported by invoking the leveraging clause contained in Art. 14.3 FD.

ECTA’s preference goes to Combination 2, which has the advantage over Combination 1 that it does not require systematic scrutiny by the NRA, and enables, through the imposition of the above remedies, the market participants to be at the centre of the evolution of the sector, by means of the availability of the required information, and debate amongst themselves, with the residual possibility of raising complaints with the NRA as and when they consider it a necessity. 

6.5 Price control and cost accounting obligations (Cost-Orientation) - (Art. 13 AID)

Insofar as regulatory intervention is deemed specifically appropriate to directly protect end-users from paying prices which ultimately result in monopoly rents for mobile operators (irrespective of the operator selected by the end-user for outgoing calls), an obligation of cost-orientation of mobile call termination rates could be imposed.

An obligation of cost-orientation of mobile call termination rates could also be a powerful tool to remove the incentive/possibility for discrimination by mobile operators between ‘internal’ and ‘external’ interconnection (and its consequences on retail markets for voice services), but this would only be the case if genuine cost-orientation would be certain to have been achieved (which would require regular reporting given that costs are constantly evolving) and price-dumping is effectively ruled out. 

In the eventuality that NRAs would apply a ‘glide path’ towards full cost-orientation, the imposition of an obligation of non-discrimination (and its associated elements to make it an effective obligation) remains absolutely essential in addition to an obligation of cost-orientation, because in the period leading up to the achievement of genuine cost-orientation, major exclusionary effects and distortions would otherwise continue, to the extent that they may evict certain (in particular fixed) operators from markets for voice services.   

6.6 Regulation of Retail Prices (Art. 17 USD)

Insofar as regulatory intervention is deemed specifically appropriate to directly protect end-users from paying prices which ultimately result in monopoly rents for mobile operators, and if it is clear that remedies at the wholesale level would fail to achieve the objective of safeguarding the public interest in this particular area (in accordance with Article 17 and Recital 26 of the Universal Service and Users’ Rights Directive 2002/22/EC), price regulation at the retail level could be considered. 

Under the new regulatory framework, such retail price regulation can only be applied to SMP operators (mobile or fixed). In order to maintain a dynamic market and not to stifle innovation, retail price regulation would best be applied to a basket of retail services rather than specifically to calls to mobiles.

CHAPTER SEVEN

7. Wholesale Broadband Access

7.1 Introduction

A competitive broadband market is vital for the success of the eEurope 2005 Action Plan and can only occur if competition to the incumbents can rely on wholesale broadband access.

ECTA therefore welcomes the inclusion of wholesale broadband access (WBA) in the Commission’s Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation.  We concur with the Commission’s definition of this market, and share the Commission’s view that it meets the three criteria set out in recital 9 of the Recommendation.  However, notwithstanding the analytical elements contained in the explanatory memorandum, this remains a complex market, and ECTA would like to contribute to the further elaboration of the understanding at EU level about this market.

ECTA also welcomes the ERG’s recent decision to develop a paper on bitstream.  ECTA believes that the application of the new regulatory framework to broadband should be a priority for NRAs and that there is now a growing set of experiences to be learnt from.  The ERG clearly has a vital role in this area.

We are aware that the Commission has also recently provided CoCom with its views of how bitstream is treated under the existing regulatory framework.  Given the urgency of addressing this market, and the increasing likelihood of delays in the transposition process, the Commission and national regulators need to make the most of their existing powers pending national implementation of the new package.  ECTA welcomes and supports the Commission’s ongoing work in this respect.

7.2 Relevant markets

7.2.1 Wholesale broadband access

The Commission has proposed a technologically neutral market definition, in that it not only includes alternative infrastructures, if and when they offer facilities equivalent to bitstream access, but it is also not specific about DSL backhaul architectures.  Where alternative infrastructure providers are offering facilities that are not equivalent to bitstream, but in fact constitute a separate and emerging market, then the intent of recital 15 of the Recommendation must be kept duly in mind.  ECTA believes the current market definition to be appropriate, but notes three key specifications of bitstream access from the explanatory memorandum:

· [footnote 37] “bitstream is a service which depends in part on the PSTN and may include other networks such as the ATM network”.

· “Resale [of wholesale end-to-end] products are not considered part of this market”

· “The point in the network at which the wholesale broadband access market will need to be supplied will depend on the market analysis and in particular on the network topology and the state of network competition.”

ECTA understands wholesale end-to-end products to provide a complete package of both access and connectivity, with no additional transmission and peering services needing to be provided by the reseller.

The third bullet indicates that the market analysis needs to identify the extent of the network elements leading away from the end-user over which an operator has SMP.  This analysis should take into account alternative infrastructures, the effectiveness of any remedies imposed in the wholesale unbundled access market, but needs to be cautious about considering the impact of WBA remedies (see below).

7.2.2 Other markets

Even once backhaul markets have started to become effectively competitive, regulators need to be alert to leveraging by vertically integrated operators into upstream wholesale and retail markets.  Such markets are closely associated with the WBA market, and transparency obligations may facilitate a regulator in monitoring against price squeezing and other leveraging tactics.  ECTA would welcome Commission guidance on this issue, as it would clearly help NRAs evaluate what types of Article 7 request the Commission would be minded to support.

7.3 Remedies
ECTA believes that, as and when NRAs have defined the wholesale broadband access market, and wholesale broadband access providers are declared as having SMP, a combination of remedies will be needed to ensure users derive maximum benefit in terms of choice, price and quality.  The following constitutes our proposals for the standard set of remedies that will usually be needed.

7.3.1 Access at multiple points

In an effectively competitive market, it might be expected that local access providers would offer flexible ways to connect to their facilities in order to maximise backhaul competition, reduce total costs to users and hence attract a large user-base to their network.  In the absence of effective competition, regulation will need to promote the same kind of flexibility and encourage infrastructure competition.

The broadband market is growing quickly at present, but ECTA Scorecard data shows that overall 84% of DSL lines provided by incumbent operators are being signed up by the incumbents’ ISP, although the picture varies between countries as can be seen from the  table annexed to this chapter.  The incumbent ISP is generally bound to procure its backhaul needs from the incumbent and this immediately reduces the size of the market for alternative operators.  Moreover, with lower average and incremental costs for backhaul due to its own ISP’s traffic, the SMP operator is able to offer alternative ISPs more attractive conditions for backhaul than alternative operators.  The consequences of the currently successful leveraging by incumbents into the broadband ISP market for competition in the backbone facilities market are often under-estimated.  Broadband services and backhaul are both scale businesses, and there is a clear danger of these first mover advantages becoming entrenched.  Only by simultaneously creating conditions that enable independent OLOs/ISPs to offer broadband services and enabling backhaul players to enter into the market to provide them with alternatives will the market prosper.

First and foremost, therefore, wholesale broadband access remedies must be foreseen at multiple points in the SMP operators’ network. These points should be all those that are “reasonably” requested as per Article 12(1) of the Access and Interconnection Directive. Reasonableness should not be decided by the SMP operator. A “basic IP handover” (IP) remedy should include all of the elements identified as not being subject to effective competition to give users the immediate benefits of retail competition: better prices and service and ease of use for consumers by enabling alternative providers to include the access component in their package.  However, only mandating access at this level would in time lead to market stagnation and not meet all market needs due to inability to differentiate offers on the access network level.  Advanced “Interconnection” remedies should also be mandated to ensure access at intermediate points closer to the end user in order to promote deployment of alternative backhaul infrastructures lower in the network which will enable product differentiation for end-users.

In the DSL context, these two bitstream remedies are reasonably well understood.  An IP product is already available in many member states but is notably still missing in Germany and the consequences for the market of the lack of a wholesale product are immediately obvious.  ATM interconnect (or equivalents using other protocols) is seen as being the priority “interconnection” remedy for most member states although ongoing scrutiny of the IP products is needed to prevent margin squeeze (see below).

Initially, the IP and interconnection remedies will be complementary, and not substitutes, to each other, ensuring consumer choice while also laying the foundations for more profound competition in the future.  Both therefore need to be put in place.  It would be hoped that interconnection remedies will lead to effective backhaul competition and require a review of the scope of the WBA market.  Indeed, once competition is effectively and sustainably established, mandating access to facilities which are competitively supplied tends to decrease competition.

However, experience with local loop unbundling suggests that forecasting when new regulated access products will really have an impact on the market is difficult.  This is partly due to the scope for SMP operators to create technical impediments and price squeezes that delay the emergence of competitive options and partly due to difficulties in obtaining capital.  ECTA believes that there is a growing set of best practice that NRAs can use to accelerate their decision making and we support the various EU level initiatives to promote best practice.

In addition to the mandated products mentioned above, an obligation to meet reasonable requests for alternative access products should be provided for.
7.3.2 ATM interconnect 

ECTA’s position paper of September 2002 provides a detailed analysis of the key requirements of ATM interconnect products.  Its implementation needs to include control over contention, class of service (CBR, VBR etc) and access to fault checking information.  It also provides further detail on many of the remedy issues discussed below.  ECTA is pleased to note progress towards effective ATM interconnect in Belgium (BROBA I & II), France (Option 3), and the UK (Datastream).

7.3.3 Cost orientation and margin squeezing

Experience shows that price controls are likely to be necessary in order to ensure cost-oriented prices, and these need to apply to both one-off and recurring wholesale charges.  At the same time, particular attention will need to be given to price squeezing, as this is likely to become more acute as WBA products become available, and this reinforces the need for attention to retail and to other wholesale access product pricing.  A particular difficulty in this respect is the economies of scale enjoyed by incumbents resulting from the first mover advantage they have been able to gain due to the late availability of WBA remedies in certain countries.

At the same time, it will be necessary to ensure that operators investing in local access infrastructure and using LLU or shared access products are not squeezed out of the market.  A particular difficulty in this respect are the economies of scale enjoyed by the incumbent operator as a result of first mover advantages gleaned from inhibiting non-discriminatory access to the local loop.  The fact that incumbents generally needed only to upgrade their backbone network down to the DSLAM whereas alternative suppliers of local and regional backbone infrastructure needed to build new ducts
 and lay fibres before they could be used by LLU players, and the fact that LLU players themselves had to brave discriminatory behaviour in terms of collocation, leased lines and unfavourable contracts, confirms the structural challenges to achieving a fully competitive market.

7.3.4 Non-discrimination and transparency

As SMP WBA players are generally vertically integrated, non-discrimination obligations will also be necessary, and this should be implemented by a requirement to publish a reference offer, subject to powers of modification by the NRA.  The non-discrimination obligation needs to include a right for access seekers to obtain the same technical features used by the affiliated service provider.  A simple non-discrimination obligation alone should not be relied upon for pricing: see the principles, price squeeze and accounting separation papers for more detail on this issue.

It is generally pointless to apply non-discrimination only to transfer prices as, even in the presence of accounting transparency rules, there is some margin of flexibility on the allocation of costs.  ECTA sees a need for more effort by regulators to improve accounting separation and cost allocation methodologies.

Nonetheless, ECTA would also encourage NRAs to look to apply non-discrimination to the economically true transfer prices.  These are the prices that an efficient vertically integrated operator would apply in determining group business decisions.  However, this is a complex task for a regulator to calculate and may differ little in end result from a formal cost-orientation obligation.

7.3.5 Migration

Given that basic IP products have tended to become available before interconnection WBA remedies have been in implemented in most member states, the question of feasible migration paths between the various access remedies arises.  ECTA therefore sees a clear need for inclusion in the reference offers of effective and cost-oriented ‘migration solutions’ between: 

· Retail xDSL access products (provided by SMP operators) to wholesale xDSL products

· Wholesale end-to-end products (provided by SMP operators) and all WBA and LLU remedies

· IP WBA products (provided by SMP operators) and interconnection WBA and LLU remedies

· Retail leased lines and interconnecting leased lines (provided by SMP operators), and all technically compatible WBA remedies, as well as the LLU remedy 

7.3.6 SLAs

In order that competitors can provide a guaranteed quality of service to their customers, they must be able rely on SLAs from the SMP operator backed up with financial compensation.  Non-discrimination must be the starting point, but reasonable requests for alternative provisions should be granted in order to promote innovation and differentiation.  It is also worth considering whether the service level agreements and guarantees for some interconnection WBA products be made consistent with those for leased lines, as some players may wish to use WBA products to compete in the leased line market.  It would typically be the case that wholesale prices would need to take into account the provisions of the SLA.

7.3.7 Control over the customer relationship

“Wholesale” may mean that when a service provider uses a regulated WBA product they become responsible for and have control over the customer relationship (branding, billing etc) and the end-user is not required to deal with the SMP operator.  This requires that WBA remedies also address access to information relevant to managing the customer relationship (e.g. notification of network outages, online access to database on DSL availability, electronic provisioning service).

� EMBED Excel.Sheet.8  ���








� Article 1 of the AID states “The aim is to establish a regulatory framework, in accordance with internal market principles, for the relationships between suppliers of networks and services that will result in sustainable competition, interoperability of electronic communications services and consumer benefits.”


� Article 8(1) in full: . “Member States shall ensure that in carrying out the regulatory tasks specified in this Directive and the Specific Directives, the national regulatory authorities take all reasonable measures which are aimed at achieving the objectives set out in paragraphs 2,3 and 4. Such measures shall be proportionate to those objectives.”


� Article 82 of the EC Treaty, for example, states with respect to abuse of a dominant position, “…such abuse may, in particular, consist in:…( c ) applying dissimilar conditions to equivalent transactions with other trading parties; thereby placing them at a competitive disadvantage.”


� Directive 2002/21/EC on a common regulatory framework for electronic communications networks and services.





�  Commission Guidelines on market analysis and the assessment of significant market power under the  Community regulatory framework for electronic communications networks and services, paragraph 84. 


� ibid, paragraph 84. 


�  Imposing access obligations under the new EU Directives, 13th September 2002, page 17, 3.9


� SMP Operator Qos Performance- July to December 2002  Document No 03/64b  available at www.comreg.ie


� Earlier ONP and Commission Directives also contained requirements on cost accounting that were poorly respected.


� Some countries also have a set-up charge, but this does not change the analysis and is not discussed further.


� European Commission Recommendation (C(97)3148 of October 15, 1997 on Interconnection in a liberalised telecommunications market - Part 1 - Interconnection Pricing


� RegTP, November 2000


� Further discussion of this available in papers from the Dutch regulator (� HYPERLINK "http://www.opta.nl/download/Openbare_versie_01_04_061.pdf" ��www.opta.nl/download/Openbare_versie_01_04_061.pdf�) and the Spanish regulator (� HYPERLINK "http://www.cmt.es/cmt/centro_info/c_publica/pdf/icx_cap.pdf" ��http://www.cmt.es/cmt/centro_info/c_publica/pdf/icx_cap.pdf�)





� Indeed, the absence of efficient network management is an indication in itself that KPN knows it has market power and prefers monopoly pricing to efficient network pricing.  This is a justification in its own right for maintaining ex ante regulation of call origination.


� Although this paper focuses on remedies rather than market definition, it should be noted that while the focus of regulatory attention has been on TDM leased lines, regulators will also have to examine ethernet products and symmetric DSL products and where there is SMP also impose remedies.


� SOR is the UK term for the process that competing operators use to get network developments from the incumbent operator, which are essential to the delivery of new retail and wholesale products.


� 	In France, a “bill and keep” interconnection arrangement is in place between the three mobile operators, which applies only to in-country mobile calls. It does not apply towards the in-country fixed operators and also not towards international operators. In France, the ‘external price’ is therefore differentiated depending on the category of external party.


� 	Directive 97/33/EC, Article 6(a) expresses the obligation as follows: “the organizations concerned adhere to the principle of non-discrimination with regard to interconnection offered to others. They shall apply similar conditions in similar circumstances to interconnected organizations providing similar services, and shall provide interconnection facilities and information to others under the same conditions and of the same quality as they provide for their own services, or those of their subsidiaries or partners”.





� 	The European Commission periodically published a list of the notifications it received from Member States. See for instance: http://europa.eu.int/ISPO/infosoc/telecompolicy/en/smp-feb101.pdf


� 	Margin squeeze is defined for the purposes of this paper as a situation in which the margin between the price charged to competitors for mobile call termination and the price the network operator charges in downstream retail markets (for bundles or individual products within bundles) is insufficient to allow a reasonably efficient service provider in the downstream market to obtain a normal profit.


� Data from the UK BSG suggests 86% of broadband costs relating to civil infrastructure, meaning that a new entrant’s cost base is 6 times greater [comment: 100/(100-86) > 6] than an incumbent’s.





For further information, contact Andy Tarrant, Regulatory Affairs Director.

Tel: 0032 2 282 1836

E-mail:  atarrant@ectaportal.com
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Sheet1

		

				Ireland		Finland		Italy		Spain		Netherlands		Sweden		UK		France		Austria		Denmark		Belgium		Germany		Greece		Portugal

		Pop		3.7		5.1		57.6		39.3		15.7		8.8		59.1		58.7		8.1		5.3		10.2		82.1		10.5		10

		No/household		3		2.1		2.7		3.1		2.3		2.3		2.4		2.4		2.5		2.3		2.5		2.2		2.6		2.9

		Households (m)		1.2		2.4		21.3		12.7		6.8		3.8		24.6		24.5		3.2		2.3		4.1		37.3		4.0		3.4

		connections (000)		116		577		933		511		1266		1021		3109		1496		341		499		312		3709		80		123

				9.4%		23.8%		4.4%		4.0%		18.5%		26.7%		12.6%		6.1%		10.5%		21.7%		7.6%		9.9%		2.0%		3.6%
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Proportion of households online



On-line population

		

				Number (mil)		% of pop

		Ireland		0.3		7.7%

		Finland

		Italy		2.6		4.5%

		Spain		1.9		4.7%

		Netherlands		1.8		11.5%

		Sweden		3		33.8%

		France		2.9		4.9%

		Austria				%

		Denmark				%

		Belgium		0.6		6.0%

		Germany		7.3		8.8%

		UK		7		11.9%

		Spending per head

				$ 000		Population mn		Spend per 000 people		1.04631

		EU		369		370		0.9972972973		0.9531566145

		US		4055		270		15.0185185185		14.3537943043

				$ bn

		US		12

				5600 in EU according to cyber brief

						Europe		US

		Total spend ($m)				18898.6		74427.7

		% consumers		28%		5291.608		20839.756

		Total no. devices (m)				35.2		128.1

		% in home		42%		14.784		53.802

		Spend/home device				357.928030303		387.3416601613





On-line population

		





Dutch peak

		



(€ per 1000 people)

E-commerce spend per head (1999)
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				0:00		1:00		2:00		3:00		4:00		5:00		6:00		7:00		8:00		9:00		10:00		11:00		12:00		13:00		14:00		15:00		16:00		17:00		18:00		19:00		20:00		21:00		22:00		23:00

				3		2		1		0.5		0.8		0.5		1		1.5		3		4.5		7		10		9		7		6		5		6		5		6		8.3		12		13		9.5		5





1 hour

		





Montly costs

		Consumer off-peak dial in prices

						Ireland		Finland		Italy		Spain		Netherlands		Sweden		UK		France		Austria		Denmark		Germany		Belgium		Switzerland		UK w/e		NL w/e		Luxembourg		Portugal		Greece		Norway

		Notes				100 hrs for £20		0.195 + 0.03/min (0.488+0.075/min-OFTEL) NOT USED		50% discount after 1st unit		Bononet = 10hrs for 850		2.5cts evenings (BelPlus) - 10% voordeelnummer		40+11.5/min; 34 + 9.78/min		BT together + F&F + best friend (20%)		20hrs for FF100; then normal prices (with 20 discount)		Special rates		Internet-Favorit: 600KR??? buys access at 0.12+0.1/min		Call part of T-interconnect = AfOD = 2.6 ex VAT		Std rates from Nov (was 1BEF/min; 0.5 from 10th min)		CHF0.1 for 180s unit		with 12% discount		2.0cts w/e (BelPlus) - 10% voordeelnummer **Sundays??		EC: 400hrs=€256		EC: 400hrs=€153		EC: 400hrs=€96		0.45Kr+.14/min  22-30% volume based discount

		Setup charge																																								0.45

		Consumer Tariffs per min				0.0033						1.417		2.25				1		0.083		0.18				3.016				0.03333		1		1.8								0.14

		Discount														15%		20%														20%										22%

		VAT				16%		22%		20%		16%		17.5%		25%		17.5%		20%		20%		25%		16%		21%		6.5%		17.5%		17.5%								25%

		Length of call

		16				0.0		0.59		254		19.5		30.6		152.4		10.9		1.1		2.4		1.38		41.6		11.74		0.6		10.9		24.5								1.76

		60				0.2		1.95		635		73.3		114.9		496.6		40.9		4.2		9		4.90		156.0		37.19		1.9		40.9		91.9						120		8.75

		Conversion of "cents"				1		1		1		1		100		100		100		1		1		1		100		1		1		100		100								1

		fx				0.79		5.946		1936.27		166.39		2.20		8.73		0.645		6.56		13.76		7.43		1.956		40.34		1.590		0.645		2.204						328.600		8.2785

		16				5.84		9.86		13.12		11.74		13.90		17.46		16.89		16.94		17.44		18.51		21.27		29.09		35.43		16.9		11.1								21.31

		60 min call				21.89		32.80		32.80		44.04		52.14		56.89		63.33		63.52		65.41		65.87		79.76		92.19		118.11		63.3		41.7		64		38.25		24		105.67

		pence		1.5420200463		14.20		21.27		21.27		28.56		33.81		36.89		41.07		41.19		42.42		42.72		51.73		59.79		76.59		41.07

										http://www.telecomitalia.it/perte/forurb@txt.uk.shtml						http://www.telia.se/tews/item/863.html		2.8930604334		http://www.francetelecom.fr/vfrance/actualite/_forfait.htm		http://www.telekom.at/digital_phone/tarife/online.html																		http://www.europemedia.com/content1/Greece/12_Oct_1999.shtml#Article1		http://www.telenor.no/priser/telefon/innenlands.shtml





Montly costs

		



16

(€-cents)

Call price for 16 min off-peak weekday (VAT excl.)



Marginal rate

		



Minutes sold in bulk

60 min call

(€-cents)

Call price for 60 min off-peak weekday Internet call (VAT excl.)



Belgium

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0



Minutes sold in bulk

60 min call

(€-cents)

60 min off-peak weekday Internet call (VAT excl)



F-SF

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0



In het groot gekochte minuten

60 min call

€-cents

Prijs van een Internetverbinding van 60 minuten op een werkdag tijdens de daluren (exclusief btw)



Per unit

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0



Minutes sold in bulk

pence

(Pence)

60 min off-peak weekday Internet call (VAT excl)



		50:50 weekends

								Ireland		Finland		Italy		Spain		Netherlands		Sweden		UK		France		Austria		Denmark		Germany		Belgium		France -flat

		Fixed charge						20						850								100										200

		VAT						16%						16%								20%										20%

		fx						0.79				1936		166.39		2.20				0.65		6.56		13.76				1.96		40.34		6.56

		No. 16 min calls				hours/month

		30.4		16m/day		€8.1		€21.9		€3.0		€4.0		€4.4		€3.8		€5.3		€5.1		€12.7		€5.3		€5.6		€6.5		€8.8		€25.4

		1.5420200463		16m/day		5.3		14.2		1.9		2.6		2.9		2.5		3.4		3.3		8.2		3.4		3.7		4.2		5.7

				addnl 40m/day		€20.3		€0.0		€5.7		€6.0		€8.8		€9.5		€10.9		€12.8		€7.9		€13.3		€13.1		€16.2		€17.4		€0.0

		1.5420200463		addnl 40m/day		13.2		0.0		3.7		3.9		5.7		6.2		7.1		8.3		5.1		8.6		8.5		10.5		11.3

						71%		0%		66%		60%		67%		71%		67%		71%		38%		71%		70%		71%		66%





		



Cost of 16mins/day

Cost of additional 40 mins/day

16m/day

addnl 40m/day

(€)

Indicative monthly call charges (excl. VAT)



		



Cost of 16mins/day

Cost of additional 40 mins/day

16m/day

addnl 40m/day

(€)

Indicative monthly call charges (excl. VAT)



		



Kost van 16min/dag

Kost van extra 40min/dag

16m/day

addnl 40m/day

(€)

Indicatieve maandelijkse kosten (exclusief btw)



		



Cost of 16mins/day

Cost of additional 40 mins/day

(£)

Indicative monthly call charges (excl. VAT)



		Marginal rate after 15 mins

												Days per month		30.4

		Current average call length

		With 0800

				per day (mins)		Ireland*		Finland		Italy		Spain**		Netherlands		Sweden		UK		France***		Austria		Denmark		Germany		Belgium

		per min @32mins				0						850		2.025		9.78		0.8		0		0.18		0.1		3.016

		per min @56mins						1.364				1700

		fx				0.79		5.946		1936.27		166.39		2.20		8.73		0.65		6.56		13.76		7.43		1.96		40.34

		VAT				16%		22%		20%		16%		17.5%		25%		17.5%		20%		20%		25%		16%		21%

						1		1		1		1		100		100		100		1		1		1		100		1

				16

		56 Mins/day		56		0.00		5.72		5.99		8.81		9.51		10.90		12.84				13.26		13.10		16.17		17.45

		32 Mins/day		32		0.00						4.40		3.81		4.36		5.14		0.00		5.31		5.24		6.47		6.98





		0		0

		0		0

		0		0

		0		0

		0		0

		0		0

		0		0
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32 Mins/day

56 Mins/day

(€)

Monthly cost of increasing from 16 mins/day



		

		Call prices		60 mins

		Mins						1		2		3		4		5		6		7		8		9		10		11		12		13		14		15		16		17		18		19		20		21		22		23		24		25		26		27		28		29		30		31		32		33		34		35		36		37		38		39		40		41		42		43		44		45		46		47		48		49		50		51		52		53		54		55		56		57		58		59		60

		0.7		45		Normal		3		3		3		4		5		6		7		8		9		10		10.7		11.4		12.1		12.8		13.5		14.2		14.9		15.6		16.3		17		17.7		18.4		19.1		19.8		20.5		21.2		21.9		22.6		23.3		24		24.7		25.4		26.1		26.8		27.5		28.2		28.9		29.6		30.3		31		31.7		32.4		33.1		33.8		34.5		35.2		35.9		36.6		37.3		38		38.7		39.4		40.1		40.8		41.5		42.2		42.9		43.6		44.3		45

		0.5		35		Internet		3		3		3		4		5		6		7		8		9		10		10.5		11		11.5		12		12.5		13		13.5		14		14.5		15		15.5		16		16.5		17		17.5		18		18.5		19		19.5		20		20.5		21		21.5		22		22.5		23		23.5		24		24.5		25		25.5		26		26.5		27		27.5		28		28.5		29		29.5		30		30.5		31		31.5		32		32.5		33		33.5		34		34.5		35
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Normal

Internet



		

						France						Finland: Helsinki Telecom

						16 mins per day		56 mins/ day		56 mins/ day

						don't use up forfait		=20 days in forfait, 10 not

		Mins/day				16		56		56				16		56		16		60

		No of days				30.4		10		30.4				30.4		30.4		1		1

		Fixed charge		0.74								0.4

		Per minute		0.14								0.031

		Free minutes		3								10

		Primliste disc.		20%

		Forfait						100

		Variable costs				46.1319444444		61.8		188.1				17.8		55.5		0.6		2.0

						46.1		161.8		188.1

		price/min				0.0948		0.0963		0.1120





						1 unit

				Price/ excl VAT		mins		secs		total secs		No. units for call of mins:						Price of call								Discount		Marginal rate

												56		16		60		56		16		60

		Italy		127		6		40		400		9		3		9		635		254		635				50%		9.525		http://www.telecomitalia.it/english/ps/casa/tariffe/etut.html

																												50% discount on second and subsequent unit

		Switzerland		0.094				180		180		19		6		20		1.78		0.56		1.88






