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ECCA submission to the ERG consultation document on Remedies

Introduction

The European Cable Communications Association (ECCA) groups European cable operators, as well as their national associations. The main goal of the Association is to foster co-operation between cable operators and to promote and represent their interests at European and international level. ECCA members have between them more than 55 million subscribers.

ECCA welcomes the opportunity to contribute to the consultation process launched by the European Regulators Group (ERG) to communicate its views on the effective application and approach towards the remedies identified in the 2003 Telecoms Regulatory Package (“the Package”). 

ECCA strongly supports the first sentence of the document released by the ERG for input on the remedies topic, which mentions that regulatory action in the electronic communications market should be based on clear objectives and the principle of proportionality.

Toolbox of Remedies

ECCA would like to offer its views on the context in which regulatory remedies can be applied by NRAs from the perspective of cable operators as providers of modern electronic communications networks and services. The cable sector is committed to the development of broadband and to contributing towards achieving the eEurope 2005 Action Plan objectives.  In many ways, modern cable networks can be regarded as the embodiment of the convergence phenomenon, offering services like internet access and voice telephony on an alternative infrastructure in competition with the telecoms infrastructure. The cable sector has therefore increased the level of competition in the electronic communications market place.  Further developments in cable network technology will expand cable’s potential for offering competitive and innovative services.  

This will however require significant investments from the cable sector in order to arrive at a uniform and standardised network environment, broadly comparable with the telecoms environment.

We believe that the Commission in the new regulatory framework, and also in its Recommendation on Relevant Markets, explicitly emphasises the importance of letting emerging infrastructures mature to a technical proficient level first before any regulatory obligations are to be imposed.  This is reflected in the Recommendation on Relevant Markets and its treatment of new and emerging markets. Further, the Framework Directive explicitly requires NRAs to encourage efficient investment in infrastructure and promote innovation (Article 8§2 Framework Directive). ECCA believes that this forward-looking ‘light touch’ approach should extend to NRA’s decisions as to applicable remedies.

Meanwhile, it should be reminded that the identification of markets in the Recommendation on Relevant Markets does not of itself mean that that market requires regulatory intervention.
Although the ERG document argues otherwise, the application of remedies to SMP operators should be limited to those listed in the relevant Directives. According to ECCA, the application of “non-listed” remedies would quickly be considered less transparent and almost automatically have a significant impact on the relevant market.
 This should not prevent NRAs from using the listed remedies in a flexible manner, on the contrary. A flexible approach on regulating the market is primordial to strengthen innovation, foster new services and ultimately promote competition.

Application of Remedies
The use of remedies specified in the Package may have long-term negative effects on a particular market if applied inappropriately. That is why ECCA is glad to read in the consultation document that the ERG favours a balanced and case-by-case approach. This should make asymmetric application of remedies possible
. Circumstances to consider in this respect concern: date of entry in the market, customer base, presence of a former monopoly
. Article 16§3 Framework Directive recalls that where a market is effectively competitive those remedies already should be withdrawn. This entails a periodic analysis by NRAs of the markets identified in the Recommendation of relevant product and services markets to check whether the imposition of particular remedies remain valid.  

Recital 27 Framework and Recital 15 Recommendation on Relevant Markets reiterate that on “new and emerging” markets players with some form of market power should temporarily be left alone in order to launch new markets, stimulate innovation and promote the take up of new services.

Other general principles that need to be taking into account when the imposition of remedies is contemplated are:

· Effectiveness: a remedy has to be a genuine solution for distortion of competition

· Proportionality: the least interventionist remedy should be applied as a matter of principle

· Subsidiarity: Before considering any remedies NRAs should assess (i) whether or not the market can mend the competition failures by itself (ii) if application of competition law is not sufficient to mend the problem and (iii) investigate whether the market failure is of a national or transnational nature?  In the latter case, the Commission is competent and not the NRA.

· Prospective: remedies should not be chosen to mend distortion of competition of the past but should be geared towards a solution of problems of the future i.e. assess the impact of remedies on future developments of the market. For example, the non-discrimination remedy is often regarded as one of the least contentious, but is this remedy really stimulating competition - what is the impact of a possible non-discrimination obligation on commercial/competitive negotiations between operators for example?
The remedies as listed from Article 9 to 13 Access Directive form an ascending chain in hierarchy of possible obligations. Observations relating to a number of those are elaborated below:

Article 9 
Obligation of transparency

Deciding what kind of information should be disclosed needs to be carefully weighed. Disclosing pricing data is in most cases of a different order than disclosing technical information to third parties.

Article 12
Obligation to meet reasonable requests for access to, and use of specific network facilities

This access obligation may concern cases that go further than access mandation under ex-post competition law, where the essential character of a particular asset justifies such obligation. In ex-ante context, a question of access may arise where its denial would hinder the emergence of a sustainable competitive market. Since the whole analysis is forward looking, NRAs must ensure that the long-run interest of users and the investments made by the operator/provider targeted are properly acknowledged. It should, however, be emphasised that the pricing for such access needs to be market conform within the remit of reasonableness.

Article 13
Price control and cost accounting obligations

Imposing cost-oriented prices is one of the more intrusive remedies to apply whereby the operator/provider assumes the burden of proving that the charges are derived from real costs including reasonable rate of return on investment. 

Situations that need to be considered are where a market analysis indicates that a potential lack of effective competition leads to an operator/provider being capable of sustaining prices at an excessively high level, or applying price squeeze. In the case of excessive pricing, the question is whether SMP is being exploited directly through an excessive price. In the case of margin squeeze, SMP forecloses competition by pricing that fails to cover the costs.

In other words, NRAs should be cautious in imposing the obligation of cost-oriented prices. It should be confined to cases where the monopoly is persistent and incapable of being addressed by structural remedies.

The digital environment
ECCA believes that when considering the potential application of remedies in this market, due account needs to given to the evolution toward digital. On certain infrastructures, this evolution has already taken place (satellite) or is in the process, as is the case with DTT. The pace of migration for cable is dependent on sustained and significant investments and ensuring an appropriate regulatory environment is in place. Any additional or new remedies should take sufficient account of this situation. 

ECCA would argue that, in view of the increasing competition from alternative broadcasting infrastructures and the increasing segmentation of broadcasting offers due to the capacity gains related to digitisation, the continuation of existing remedies should be reviewed.  Digital migration, in particular in those countries where analogue cable is still the predominant means for end-users to receive RTV signals, will lead to a fundamental change in market dynamics.  

Digital entails that cable operators will be able to segment their product offer. In this scenario, sufficient latitude to negotiate commercial deals with programme providers as part of a balanced and attractive offer to the customer should be borne in mind. Accordingly, the application of non-discrimination should be considered carefully so as to prevent the frustration of commercial negotiations and the offer of unattractive and unrepresentative digital packages. Further, in order to aid the migration toward an analogue switch-off date, sufficient flexibility in accounting systems should be ensured as the transition from analogue to digital programming in a package make-up may vary.  

Motivation when using remedies

Article 8§1 Framework Directive sets out the objectives NRAs are to pursue with when drafting measures to apply remedies on SMP operators. As required by the mentioned Article
 and for reasons of transparency – in particular during the Article 6 & 7 Framework Directive procedures – NRAs should motivate their reasoning for the application of a specific of remedy on a market player by linking it to the pursuit of one of the public policy objectives and why that is justified on grounds of proportionality and non-discrimination.

Of course, such an exercise is carried out taking into account relevant case law and Commission decisions on the issue and by acknowledging the difference between ex-ante and ex-post regulation. In order to strengthen harmonisation, the Commission could –in a similar fashion to the Guidelines on SMP - propose a structure based on case law for the application of remedies thereby enhancing legal certainty and predictability for market players. 

Geographical markets

A yardstick for the determination of geographic markets in the electronic communications field should be dependent on the level at which authorisations for the provision of services are granted.

In a number of decisions the Commission confirmed that the geographical scope of the internet access services market and telecommunications services market should be considered national.
 It is worth recalling that authorisations for providing internet access and telecommunications services are granted nationally.

Concluding remarks

The creation of a EU document on the remedies serves a number of important purposes for all parties concerned, inter alia:

a) Stimulate competition, (e.g. by applying appropriate remedies in an asymmetric fashion)

b) Strengthen harmonisation,

c) Create transparency and legal certainty,

d) Speed up the overall assessment process,

e) Encourage innovation, (e.g. avoid regulating new and emerging markets)

However, in order for these benefits to emerge, the abovementioned considerations should be taken into account by NRAs.

We hope that the above provides a constructive contribution to the finalisation this exercise and we ask to be kept informed about developments relating to use of remedies on SMP players. In addition, we would be interested to know what form this remedies document will have in the end.

� Article 8§4 Access Directive entails that Articles 6 and 7 Framework Directive are fully applicable.


� Case C-302/94 British Telecommunications II [1996] ECR I-6417


� Case C-462/99 Connect Austria (not yet published), paras. 86 & 93.


� And as a general principle of Community law.


� Commission Decision in case M.1838 (BT/ESAT) of 27.03.2000. Commission Decision in case M.1439 (Telia/Telenor) of 13.10.1999.
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