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1 Introduction

Cable & Wireless believes that it is essential for the ERG and the European Commission (EC) to issue guidance to National Regulatory Authorities (NRAs) on the imposition of regulatory remedies on operators designated as having significant market power (SMP) in specific markets.  Our position is strongly influenced by the recent experience of the market review exercise being undertaken by Oftel in the UK.  Although this exercise is still in progress some early lessons can be learned that will be valuable in ensuring that a broadly uniform approach to imposing remedies across European Union Member States is adopted. 

1.1 Background

The EC has set out a clear three-step process for NRAs to follow in implementing its new ex-ante regulatory framework for electronic communications markets:

1.
Using the list of eighteen markets identified by the EC, the NRAs will undertake their own market analysis to verify if all markets included in the list are relevant in their own geography and/or if any other markets should be added to the list.

2.
For each off the markets identified as relevant the NRAs will undertake a market analysis, on the basis of which, where appropriate operators will be designated as having SMP.

3.
Once SMP operator(s) have been identified in specific markets, NRAs must then stipulate which remedies will be applied to them in each of the markets for which they have been designated with SMP.

Whereas steps 1 and 2 benefit from the input of the EC through the Article 7 Transparency and Notification procedure of the Framework Directive, step 3 does not fall under the scope of this provision, thereby creating once again the risk of divergent approaches in the various Member States.

Cable & Wireless therefore believes it is critical that the ERG and the EC issue Guidelines or a Recommendation dealing with the issue of remedies, in order to ensure that NRAs have at least a common approach in this matter.

Only under these conditions do we believe that the requirements of Article 8 (3) (d) will be met, i.e. 

“The national regulatory authorities shall contribute to the development of the single market by inter alia: (…)

3. (d) cooperating with each other and with the Commission in a transparent manner to ensure the development of consistent regulatory practice and the consistent application of this Directive and the specific Directives”.

This does not imply however that Cable & Wireless would support a “one size fits all” approach, but rather that we believe that the Commission can identify guiding principles that ensure that, in similar circumstance, NRAs take similar approaches and apply equivalent remedies to SMP operators.

1.2 Provisions already present in the Package and that must be complied with by NRAs

The Electronic Communications Package, and notably the Access Directive, already provides some limited guidance to NRAs when considering remedies, and on the remedies that are available to them.

At principle level, Article 8 (4) of the Access Directive stresses that “Obligations imposed in accordance with this Article shall be based on the nature of the problem identified, proportionate and justified in the light of the objectives laid down in Article 8 of Directive 2002/21/EC (Framework Directive).”.

Nevertheless, it is appropriate for the ERG and the EC to clarify the three concepts present in this provision.  Cable & Wireless offers the following brief thoughts:

· The fact that any remedy that is applied must be based on the nature of the problem identified must lead that scope of application of the said remedy. This is particularly true when looking at accounting separation as one of the remedies identified in the Access Directive, as this remedy in certain cases will need to be applied to markets adjacent to the relevant market identified by the NRA in order to deal appropriately with the problem identified.

· Remedies, and for that matter any form of regulatory intervention, must of course be proportionate. This means that any intervention has a cost associated to it and can cause potentially serious damage to both the SMP operator and its competitors. Conversely, this risk must be balanced by the risk of the damage that can be incurred if an NRA does not intervene or intervenes in an inefficient or non-timely manner.

· Finally, remedies must of course be justified and subject to consultation, as foreseen in Articles 6 and 7 of the Framework Directive, and Article 8 (4) of the Access Directive. C&W urges the European Commission to allocate all the needed time and the necessary resources to give its full attention to the NRA notifications not only on the aspects of relevant market and SMP designation, but also (and maybe even more) as regards the chosen remedies. The remedies are what will make the package an enabler of competition and on-going liberalisation and certainly deserve an appropriate amount of scrutiny.

The recent experience in the UK market, however, suggests that it is with the first of these concepts that most guidance is required.  An assessment of whether a remedy is proportionate and justified is clearly essential, but it presupposes that remedies appropriate to the nature of the problem have already been identified.  We outline in the following section the framework we have used to analyse the issue of imposing ex-ante regulations, a key part of which is identifying appropriate regulatory remedies. 

An Analytical Framework for Ex-ante Regulation

Although the focus of this paper is on imposing regulatory remedies, we believe that there is an essential prior step to be undertaken in designating operators with the appropriate form of SMP.  The Framework Directive and the SMP Guidelines
 clearly identify two forms of SMP, but it is essential if appropriate remedies are to be imposed that more explicit guidance is given on this issue.  The analytical framework discussed in this section, therefore, is employed both to identify the correct form of SMP to be designated and then the appropriate remedies that will typically flow from the different forms of SMP designation.

1.3 Structural Separation as a Benchmark for Ex-ante Regulation

Clearly, structural separation is not an option in this exercise, yet still it can shape the thinking on how to devise a new set of ex-ante regulations.  Cable & Wireless believes that structurally separating certain incumbents would represent the most effective means of both facilitating the development of competition and focussing regulation appropriately.  It would achieve this by separating out those assets, which cannot be duplicated economically, and hence which are not open to competitive supply.  Regulation of network charges could then be primarily focussed on these local loop assets, and simultaneously, by providing the appropriate incentives, the problem of discrimination would be largely solved.  Rather than favour its own downstream network and retail markets, which as a vertically integrated operator with dominance in the upstream market the incumbent has the incentive to do, the separated local loop business would have the incentive to treat all downstream businesses on an equivalent basis.

This highlights that there are essentially two broad types of problems for ex-ante regulation to solve: 

1. Abusive pricing of essential inputs;

2. Discriminatory behaviour towards competitors and customers. 

Although there is nothing revelatory about this insight and in practice this categorisation does not always work perfectly, nevertheless it is useful in considering how to impose regulatory remedies in markets, an issue that will be discussed further below.

An ex-ante regime could be developed that at least mimics the approach that would exist under structural separation, albeit that behavioural regulation cannot introduce the incentive for positive behaviour and instead has to focus on controlling anti-competitive behaviour. Some NRAs, such as Oftel, have a long and successful history of intervening to set access charges, but the problem and challenge of controlling discrimination is only coming into focus as competition starts to become established in particular segments of the electronic communications market.  Accordingly the major challenge facing all NRAs will to be to impose regulations that control the ability of the incumbent to discriminate.

2.2.
Categorising Markets for Ex-ante Regulation

The general approach to imposing ex-ante regulations is well established by the EC and is clearly articulated in the Electronic Communications package and its supporting measures. The starting point for imposing regulations is, of course, in the definition of relevant markets.  An analysis of the market can then be undertaken and although each market differs in its precise details, it is possible to identify three
 categories of markets that can exist in the typical electronic communications’ product value chain:

1. those in which an operator enjoys a position of enduring dominance, 

2. those in which an operator enjoys transitory
 market power and

3. those which, analysed in isolation, would appear to be broadly competitive, but which in fact are dependently competitive, the meaning of which is explained later.

The diagram below illustrates the difference between these three concepts.
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The upstream access and call origination markets provide good examples of markets in which most if not all incumbents have enduring dominance. The economic cost structure of these markets precludes the development of effective competition and hence incumbents will retain their dominance of these markets for the foreseeable future.  The only realistic challenge to this position would be a technological breakthrough that either changes the economics of the local loop or delivers a product set that cannot be supported over the existing infrastructure.

Markets downstream from the upstream dominance can, however, be open to a form of effective competition.  The economic cost characteristics of markets in which an operator has transitory dominance and those which are dependently competitive are largely the same.  Competitors can enter the market by duplicating the facilities needed to provide services, and the level of competition in the market is in part an issue of timing and also a function of how successful the NRA has been in preventing leverage of dominance from upstream markets.  Competitors have targeted specific market segments and hence competition is more established in these, but in the others the potential for competition to emerge exists.  It is vitally important to be able to identify those markets in which competition can emerge as this must be reflected in the type of regulations imposed in these markets.   For example, in many European countries, the fixed incumbent continues to service the vast majority of retail telephony customers.  However, given the right suite of wholesale products and a successful prevention of leverage from upstream markets, we would expect that competition would emerge in the provision of a retail telephony service.

This description of market types treats them as though they exist in isolation.  In practice, however, the situation is more complicated than this.  Markets downstream from a market in which an incumbent has enduring dominance, are inextricably linked to this upstream market, and the effectiveness of the downstream competition is dependent on preventing the incumbent from distorting the market by leveraging its dominance from the upstream market.  Although analysed in isolation a dependently competitive market can appear to be effectively competitive, in practice the effectiveness of that competition is dependent on the regulations in place to control for the upstream dominance.  Critically, these regulations necessarily extend beyond the upstream market into a limited form of regulation in the downstream market in the form of price publication and non-discrimination remedies.  Absent this regulation the effectiveness of competition in this market would be undermined and eventually eroded by the incumbent being able to leverage its upstream market power into the market.

2.3
Forms of SMP Designation

The need to regulate markets that appear to be effectively competitive (but are in fact dependently competitive) seems at first glance to be entirely inconsistent with the SMP framework encapsulated in the Electronic Communications package, which requires a designation of SMP to impose any remedy.  How can an SMP designation be made on a market that appears, upon analysis in isolation of other markets, to be competitive?
There is no contradiction here and indeed this analysis appears to be entirely consistent with the presentation of the concept of SMP in the Electronic Communications package, where two types of SMP designation are identified:

2.  An undertaking shall be deemed to have significant market power if, either individually or jointly with others, it enjoys a position equivalent to dominance, that is to say a position of economic strength affording it the power to behave to an appreciable extent independently of competitors, customers and ultimately consumers. … .

3.  Where an undertaking has significant market power on a specific market, it may also be deemed to have significant market power on a closely related market, where the links between the two markets are such as to allow the market power held in one market to be leveraged into the other market, thereby strengthening the market power of the undertaking.
It is helpful to refer to these two designations of market power as direct market SMP and adjacent market SMP respectively, and to consider the SMP designation process as consisting of two separate but related tests.

The first test is for direct market SMP.  In practical terms this is the main test set out by the Commission.  Cable & Wireless believes that the crucial consideration here is the economic cost characteristics of the market, or the barriers to entry, as they are known.  Where the barriers to entry of a market rule out competitive supply for the foreseeable future, a direct market SMP designation is required.  However, in those markets where the barriers to entry are realistically surmountable, but by the other analytical measures employed there is an identifiable problem of market power, then there is the possibility that a direct market SMP designation could be made.  Some markets, though, will pass the first test and should be free from a direct market SMP designation.  When analysed in isolation, as is appropriate under the first test, no operator enjoys market power.

The second test, however, addresses the issue of leverage of dominance.  If a market is downstream from a market in which an incumbent enjoys enduring market power (that is to say, it has been designated with a direct market SMP), then there is the potential for BT to leverage its market power into the downstream market.  In its SMP guidelines the Commission explains that leverage is a real problem in the telecommunications sector “where an operator often has a dominant position on the infrastructure market and a significant presence on the downstream, services market”
.  However, it also suggests that the imposition of remedies in the upstream market may constrain the ability of the operator to leverage its dominance in the downstream market and, therefore:

(…) it is only where the imposition of ex ante obligations on an undertaking which is dominant in the (access) upstream market would not result in effective competition on the (retail) downstream market that NRAs should examine whether Article 14 (3) may apply.

The remedies imposed in the upstream market are vital to controlling discrimination, but they cannot work effectively without certain obligations being imposed in the downstream market, namely price publication and non-discrimination obligations.  Although, as the Guidelines suggest, this should be examined on a case-by-case basis, the presumption must be that an incumbent will leverage its dominance into the downstream market and hence effective competition will not result in that market absent appropriate remedies in the downstream market.  The starting position should be, therefore, that an adjacent market SMP designation is appropriate in all markets downstream from markets in which a direct market SMP designation has been made.  Arguments can then be made on a case-by-case basis for such a designation not being appropriate.

What does this mean in practical terms?  For the markets in which an incumbent has enduring dominance a direct market SMP is appropriate.  For the dependently competitive markets, which are downstream from a market in which the incumbent has enduring dominance, an adjacent market SMP designation is appropriate.  It is in the middle ground that the situation is more complicated as either form of SMP designation could be made.  An analysis of such a market would typically show that 1) the incumbent continued to have market power and 2) competition could and probably already is emerging in the market.  This analysis would be consistent with the imposition of direct market SMP as the incumbent is dominant in the market.  However, the problem for the emergence of competition lies not in this market but in the upstream market from which the incumbent could leverage its dominance, hence an adjacent market SMP designation could also be imposed.  Conceptually the latter is to be preferred as it is more fitting to the underlying economic characteristics of the market, but in practical terms the main issue is not the form of designation that is made, but the type of remedies that flow from this designation. 

In the table below, we summarise the mapping of SMP designations to the types of dominance identified.


Enduring dominance
Transitory market power
Dependent Competition

Preferred designations
Direct market SMP
Adjacent market SMP
Adjacent market SMP

Alternative designations
Direct market SMP
Direct market SMP
Adjacent market SMP

2.4
Imposing Remedies in SMP Designated Markets

The key challenge then is to ensure that the regulations or remedies (as they are typically known) are appropriate to the type and state of the relevant market.  NRAs have been given a toolkit of mainly five remedies set out in Articles 9 to 13 of the Access Directive, namely:

· Transparency

· Non-discrimination

· Accounting separation

· Access to, and use of, specific network facilities

· Price control and Cost accounting

The preceding discussion explained that Cable & Wireless believes that there are three broad categories of markets for which different remedies will be appropriate and we suggest below how remedies can be “mapped” onto these market types.  It is important to stress here though that Cable & Wireless believes that the major new challenge facing NRAs is regulating to control discrimination.  Although discrimination has always been an issue, it is the greater competitiveness of downstream wholesale and retail markets that brings this issue to the fore, as incumbent operators are now under greater pressure to discriminate.  The major focus below, therefore, is on the remedies to be imposed to address the issue of discrimination. 

Markets in which the incumbent has enduring dominance

Markets in which an incumbent has enduring dominance and hence are designated with direct market SMP require the most complete set of remedies.  Here there is a need to address the broad issue of abusive pricing of essential inputs and hence the focus is on the remedies of price control and cost accounting and requiring access to and the use of network facilities.  This issue has been addressed by NRAs for some time now and Cable and Wireless believes that generally there is a good understanding of the appropriate remedies to be imposed, under the “old” ONP Framework.  Specifically, Cable & Wireless supports the approach that Oftel has taken historically in the UK and is proposing currently in its review of the UK regulatory framework. In those markets in which an operator has been identified as having enduring dominance, C&W sees no immediate reason for the NRA’s approach to remedies to change drastically under the new framework, as the current state of the market certainly still requires that most of the listed remedies be applied to the incumbent in most cases.

Additionally, however, the potential for discriminatory behaviour in downstream markets has to be attacked at source.  It is the ability to leverage the dominance from the upstream market that needs to be controlled and it is at the interface between the upstream and downstream markets that this job begins.  The basic aim is to ensure that the incumbent contracts with its own downstream businesses on an equivalent basis to competing operators; that it is not able to discriminate in favour of its own operations.  The most effective means to achieve this would be to force the incumbent to design a set of processes that mimicked those that would exist under structural separation, but we have to accept the reality of the position that faces most NRAs today.  Even within these constraints NRAs can achieve a great deal through imposing remedies that require a direct market SMP designated operator to: 1) report on quality of service, 2) operate a statements of requirements process
, 3) publish the charges it makes to itself when they differ from its standard network charges, 4) notify on technical information and 5) operate an effective accounting separation with the onerous reporting requirements that would accompany this.  In combination these measures will give NRAs significant powers to enforce the non-discrimination obligation on the incumbent. 

Dependently competitive markets

In markets which appear to be competitive, but which are downstream from a market in which the incumbent has enduring dominance and hence which are designated with adjacent market SMP, the sole concern is with discriminatory behaviour by the incumbent.  There is a need, if competition in this market is to remain viable, to be able to detect if the incumbent is attempting to price squeeze to the detriment of its competitors.  The measures discussed above will both make it more difficult for the incumbent to favour itself and will make it more viable to prosecute it if it does discriminate in favour of itself, but this still leaves the need for a mechanism for identifying possible cases of abusive behaviour.  What is needed is the imposition of price publication and non-discrimination obligations, to allow competing operators to make an informed judgement as to whether the incumbent has won a customer through effective business practices or anti-competitive behaviour. 

Markets in which the incumbent has transitory dominance

It is in the markets where the incumbent has transitory dominance that the decision over appropriate remedies is most challenging.  Cable & Wireless believes that the major concern in these markets is with the incumbent being able to leverage its dominance from the upstream markets and hence price publication and non-discrimination remedies are essential to help prevent discriminatory behaviour.  As already discussed the economic cost characteristics of these markets are such that competition could emerge and hence there is a real danger that imposing a tight price cap on the charges will act as a disincentive to invest in competing facilities.  However, there is a also a real concern that as competition becomes established the incumbent could charge excessive prices to the detriment of operators using those facilities and retail customers.  A fine judgement is therefore needed on the prospects for competition and the timeframe within which it will emerge.  In these circumstances the appropriate remedy to protect the interests of customers and to provide appropriate incentives for competitive entry is a safeguard cap
 that ensures that prices cannot be unfairly inflated.  The use of a safeguard price cap to facilitate the development of competition as opposed to a tight price cap, which effectively replaces competition, again suggests that it is more appropriate to make an adjacent market SMP designation in those markets where the incumbent has transitory dominance.

3.
Key Regulatory Remedies
 for Controlling Discrimination

It has already been argued above that the key challenge in this review is to implement a set of remedies that offer the greatest chance of controlling discriminatory behaviour by incumbents.  The focus here, therefore, is on those remedies that are central to this task.  Again, we must stress that this does not diminish the importance we attach to that broad set of remedies that aim to prevent incumbents from pricing abusively for essential inputs. We believe however that the key challenge in implementing the new package in the Member States and the success of this implementation will be measured by the ability its gives to NRAs to control discriminatory behaviour by the incumbent.

3.1
Process-based and Reporting Remedies

There are many aspects to controlling discrimination, but two important elements of an appropriate regulatory regime would be processes that make it operationally difficult to discriminate and reporting requirements that make easier to determine if discrimination is taking place when a complaint has been made.  As already suggested above, these remedies will be appropriate in markets in which an operator has enduring dominance and hence in which a direct market SMP designation has been made.

3.1.1
Publication of transfer charges

Regulating the charges for essential network services is vital for competing operators, but there is still the danger that the incumbent could transfer charge its own downstream businesses on a different basis.  Forcing the incumbent to identify in its published network charges when it uses different transfer charges and the components on which such charges are based is an important regulation, and its proposed adoption notably in the UK is to be welcomed.  As the incumbent is prevented from discriminating in favour of its own business it will face a significant regulatory hurdle to overcome in justifying different transfer charges for its own downstream businesses.

3.2.2
Quality of service reporting

Quality of service reporting will provide a very powerful tool for monitoring the performance of the incumbent in servicing the needs of its downstream competitors.  Cable & Wireless fully endorses the argument that incumbents should be required to provide wholesale services to their own business operations and competing operators employing the same set of operational processes.  Cable & Wireless accepts, however, that NRAs typically will not mandate such an a approach and hence it is absolutely essential that appropriate service performance indicators are developed to permit the publication of the information essential to monitoring the outcomes from the separate operational processes for serving internal and external customers for discriminatory behaviour.

3.2.3 Accounting separation

An effective accounting separation is a pre-requisite for controlling discrimination.  The existence of a detailed regulatory accounting process acts both as a disincentive to discriminatory behaviour by requiring internal transactions to be recorded, albeit often at a relatively aggregate level, and hence also provides the basic information needed to determine whether discrimination has taken place.  The effectiveness of an accounting separation is to a significant extent determined by the granularity of the recorded information.  Abuse can take place at a number of levels: it is practiced first at the individual customer level, but could also take place at a product line or even a business unit level.  Putting in place accounting processes that generate information at a fine level of detail is absolutely essential, as it leaves open the possibility for the maximum level of transparency, even if the decision is taken to restrict the routine provision of data to a higher level of aggregation.  There is a fine balance to achieve between granularity of the information recorded and publication of that information.  Timely publication is, however, of central importance to the exercise.

There is an important practical issue with accounting separation.  Although the obligation will be imposed on the incumbent as a result of its enduring dominance of the upstream access and associated call businesses, for it to be meaningful it must extend to cover the entirety of the operations that connect to those upstream businesses.  It must capture the flows of the transactions, the businesses in which they originate and the businesses into which the internal transactions are made.  Should leverage of dominance take place, its impact would be felt in the downstream businesses, hence it is essential that an all-encompassing accounting separation is implemented.  The purpose of accounting separation is to support the non-discrimination obligation, hence it is clearly essential that it is able to fit that purpose.  An accounting separation that focused only on the upstream businesses would simply be insufficient for the purpose of controlling discrimination.

3.2.4
Statement of requirements process

Forcing a direct market SMP designated operator to provide access to essential network elements is relatively easy in relation to existing network elements but can be a far greater challenge in relation to new network elements requested by interconnecting operators.

Cable & Wireless has long been concerned that innovation by competing operators can be stifled by the incumbent, as the incumbent can control the deployment of new services by a competing operator by not cooperating with the development of new network elements essential to the deployment of the innovative new retail services.  A statement of requirements (SOR) process
 is an essential step towards ensuring a more level playing field for innovation.  Whilst incumbents remains vertically integrated and dominant in the upstream access business there will always be a genuine concern that they will be able to control and deter innovation by competing operators through making it difficult for these operators to gain the new network services essential to support innovative new retail and to a lesser extent wholesale products.

3.3
Identification Remedies

The remedies discussed in Section 3.2 above will provide NRAs with essential information for determining both at a general level and in individual cases whether the incumbent has actually discriminated in favour of its own downstream businesses.  However, there is still a vital need for competing operators to be able to identify possible individual cases of abuse, such that they can be referred to and investigated by the NRA.  For this to be viable it will be essential that competing operators can make a reasoned, preliminary judgement as to whether the incumbent has simply been behaving competently or pricing anti-competitively.  The remedies discussed here are appropriate for when an operator has been designated with adjacent market dominance.

3.3.1 Price publication

The issue here is transparency of prices for operators competing with the incumbent to provide a service, hence this will be relevant both in retail markets and in those wholesale product markets which are open to competition.  Were a price publication remedy not imposed, operators would not have the information needed to make an informed judgement about possible cases of abuse.  As Oftel has recognized in its recent narrowband market reviews, the result of this would be an enormous increase in the number of complaints submitted to the NRA, as every possible case of abuse would need to be submitted with the “sifting” process presently undertaken by competing operators being transferred to the NRA.

Obviously for an NRA to be able to impose any form of remedy, an operator in the market must be designated with SMP.  As suggested in our analytical framework above, any market that is downstream from a market in which an incumbent has enduring dominance should be designated with adjacent market SMP and hence the imposition of a price publication obligation would be both possible and entirely appropriate.

3.3.2 Non-discrimination

It would be necessary to support the price publication obligation with a (customer) non-discrimination obligation to prevent the incumbent from overcoming the pricing obligation by simply publishing an enormous range of price packages, which it could supply to customers only if saw fit to do so.  Such a practice would make it practically impossible to make an informed judgement about whether the incumbent had behaved discriminatorily.

4.
Summary of Position

Cable & Wireless is concerned that the considerable efforts made by the Commission to ensure a reasonable degree of uniformity between the approaches of individual NRAs could be undermined if it does not issue some guidance on the imposition of regulatory remedies.  We are therefore fully in support of the ERG and Commission work to produce a jointly endorsed approach on remedies.

Cable and Wireless believes that a number of key points should be set out in the guidance provided by the ERG and the Commission:

· Explicit reference should be made to the two forms of SMP designation already identified by the Commission in its Electronic Communications package.

· In those markets where an operator is designated with what we have referred to as direct market SMP there will be a need for the imposition of a full range of remedies designed to address both the problem of abusive pricing for essential inputs and the problem of discriminatory behaviour.

· In markets where the operator has been designated with what has been referred to as adjacent market SMP the remedies should be focussed primarily on addressing the issue of discriminatory behaviour, the relevant remedies being price publication and non-discrimination.

· Markets in which an operator has transitory market power, although ideally being designated with adjacent market SMP, could require the imposition of a safeguard cap that protects the interests of customers without removing the economic incentives for new entry to the market.

· Remedies must emphasise, most crucially, the need to prevent operators with persistent dominance from leveraging that dominance into downstream markets.  In particular, we would stress that NRAs should put in all remedies required to detect margin squeeze and penalise operators found to have conducted margin squeeze.  This set of remedies will include downstream price publication.  NRAs should also consider publishing guidelines on how they would execute investigations into alleged margin squeeze by dominant operators. 

· It is important to make it absolutely clear that for an accounting separation to be meaningful it must extend across all of the markets in which an incumbent operator is present.  Limiting it just to the upstream markets in which the operator has direct market SMP would not allow the required transfer charges and revenue flows to be tracked throughout the business, which is essential if discriminatory behaviour is to be controlled.

We thank you in advance for taking consideration of these views. Feel free to contact Claudio Pollack, Public Policy, Cable & Wireless, by phone (+ 44 20 7315 3571) or email (claudio.pollack@cw.com) should you need further information

� 	Commission Guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services.


�	There is, of course, theoretically a fourth market, which is effectively competitive.  This market would necessarily exist in isolation from any upstream market in which an operator enjoyed enduring dominance.  We are unable, however, to identify any such market looking for instance within the broad UK electronic communications market and hence in practical terms this category can be ignored.  As is argued later, absent a radical change in the structure of the electronic communications market, brought about through for example structural separation, we do not expect to observe any truly effectively competitive markets


�	This term is not used to correspond with any legal meaning of the term transitory.  It is used simply because it captures accurately the idea that the market power enjoyed at a point in time is likely to disappear as competition is established in the market, so long as regulations are in place to prevent leverage of dominance from upstream markets.  An alternative way of referring to a market in which an operator has transitory market power would be as potentially competitive.  If the appropriate remedies are put in place, then such a market should develop to be “dependently competitive”.  This meaning of this concept is explained below. 	


�	Commission Guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services, paragraph 84. 


�	ibid, paragraph 84. 


� 	This is the UK term for the process that competing operators use to get network developments from the incumbent operator, which are essential to the delivery of new retail and wholesale products.


� 	In practical terms, other associated remedies, such as an obligation to supply, will be needed. Such an obligation could fall under the access obligation remedy listed in the Framework.


� 	The remedies discussed in this section are at a level of detail below the five categories of remedies outlined by the Commission.  However, they are entirely consistent with these categories as evidenced by the fact that they have all featured in the market reviews being undertaken in the UK at this time.


� As mentioned in footnote 5 above, SOR is the UK term for the process that competing operators use to get network developments from the incumbent operator, which are essential to the delivery of new retail and wholesale products.





1 /1 

