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Belgacom’s contribution to the ERG consultation on remedies

Belgacom s.a de droit public (hereinafter “Belgacom”) would herewith like to bring its views to the consultation launched by the ERG on Remedies.

As requested, Belgacom will mainly develop on concrete issues in this area. However, before this, Belgacom would also like to recall the very basic principles as adopted in the so-called “99 review” package. 

Belgacom indeed believes that any regulatory action in the communications sector should be driven by those principles - which have been adopted by the Council & the European Parliament- that aim to ensure legal certainty as well as a balanced regulatory approach which ensures that any remedies be proportionate v-à-v the objectives to achieve. 

In particular, the EC Recommendation on relevant markets requires that remedies are based on the nature of the problem identified, proportionate and justified in the light of the NRA’s main objectives as set out in the Framework Directive. As stated in the EC Guidelines on market analysis, in order to establish that a proposed remedy is compatible with the principle of proportionality, the action to be taken must pursue a legitimate aim and the means employed to achieve the aim must be both necessary and the least burdensome, i.e. it must be the minimum necessary to achieve the aim. 

In the current regulatory environment, Belgacom believes that the implementation of those principles are key to achieve one of the major objectives set up in the “framework” directive, i.e.that the NRAs shall promote competition in the provision of electronic communications networks and services by ensuring efficient investment in infrastructure, and promoting innovation
. This objective is recalled in the “Access” Directive where it is stated that NRAs shall take into account the investment made by the operator and allow him a reasonable rate of return on adequate capital employed, taking into account the risks involved
.

Regulatory & competition problems: Concrete cases in Belgium

1. Terminating & reciprocity





Belgacom supports the conclusion that all fixed operators have SMP in the provision of their own network fixed geographic call termination services, as defined within the new European regulatory framework and in particular within the EC Recommendation on relevant markets.

In Belgium, the existence of this market power was demonstrated last year by the initiative of one of the fixed alternative operators deciding to increase its fixed termination rates by more than 400% as compared to the reciprocal level of rates that it used to apply prior to this increase. Notwithstanding this increase, that goes far beyond the 5 to 10% increase that is generally used as a yardstick in the SSNIP-test, Belgacom does not have any reason to believe that this operator would have lost any customers at wholesale or retail level. On the contrary, according to the information that is available to us, this operator continues to strengthen its market presence in various markets leveraging on the additional revenue that it draws from its increased termination rates.

This shows that this operator was, and is, in a position to behave independently, in particular, from its competitors and its customers. The termination service of one operator is in fact unavoidable for the other operators active on the market. The other operators and, in particular, the incumbent operator, when it is subject to the existing regulations in respect to interconnection,  is not in a position to exercise any countervailing power against the initiatives of the first operator if it increases its termination rates beyond any reason.

It is in that context that Belgacom also believes that it is generally appropriate to consider, in line with the European Commission’s conclusions in this respect, that call termination on each individual fixed network constitutes a separate market.

We believe that our national experience shows that it is correct to conclude that other fixed operators, in the absence of regulation, would have an incentive to increase their termination revenues. In Belgium, this ‘incentive’ has externalised itself very clearly and very concretely through the application by such a fixed operator of an increased termination rate that is more than 400% higher than the rates that it applied previously and that were reciprocal. As another  demonstration of the above statement, another fixed operator operating in Belgium has recently announced that it intends to increase its termination rates by approximately 700%…

Belgacom notes that for several years, the telecoms industry in most European countries has agreed to follow the principle of reciprocity in interconnection negotiations. We believe that this is the most appropriate solution for ensuring efficient and fair interconnection arrangements in line with the regulatory objectives.

Following such a principle allows, in particular, the creation of an incentive for the operators concerned to achieve efficiency in their operations and on the market in line with the regulatory principles. Belgacom believes that the key principle of efficiency, as reflected in the current as well as in the new regulatory framework, cannot be served by a situation in which an operator applies termination rates that are several times higher than reciprocal termination rates would be.

Therefore, Belgacom supports the conclusion that, for fixed geographic call termination rates to be ‘fair and reasonable’, it is appropriate to set termination rates on a reciprocal basis. This avoids a situation in which there is a perverse incentive to inflate termination costs that are passed on to other operators who have no possibility of avoiding these costs that are caused by another operator.

As several other regulators have also considered, the fact of not following the principle of reciprocity can lead to severe situations of market distortion that have no economic justification, result in no economic benefit and that may in certain circumstances be difficult to monitor and verify. This market distortion results from the existence of the negative network externality that is related to the termination service, as well as from the total lack of tariff transparency that results from the application of various sets of different termination rates as applied by different operators that are reflected in the retail prices of the incumbent operator.

In this context, Belgacom would also like to point out that national termination rates payable to an alternative operator can also have an impact on the international relationships of operators that terminate traffic on the network of the first operator. If the national termination rates (especially when they are set at levels that are as high as five or more times the reciprocal termination level) are also applicable to international incoming traffic, this may actually mean that tariff differences need to be built into those international relationships that contain differentiated rates according to the fixed network to which the call ultimately needs to be addressed. In our experience, this option is not feasible for a variety of reasons that are, in particular, economic, technical and commercial and that can lead to further effects of market distortion. 

Such elements make it unacceptable for international carriers, whether they are located in Europe, the US, or any other part of the world, to follow such a solution that is based on a philosophy that ‘external users’ of a network have to subsidise, through the payable termination rates, the activities of a fixed operator.

2. Over-regulation of Wholesale products: the example of “half-links”





The regulatory objective behind the regulation of  Partial circuits (called “Half Links” in Belgium) was to stimulate the competition on the retail market for Leased Lines by enabling new entrants to provide end-to-end Leased Lines to their end-user customers. 

In Belgium, OLOs (Other licensed Operators) are being allowed to use Half Links not only to build and offer complete end-to-end Leased Lines to their external customers (third parties), but also to build their own telecommunications networks.

This situation does not only overweight the original aim (i.e. the stimulation of competition on the retail market for Leased Lines) but also leads both to unfair competition on the leased line market (1) and to a discrimination’s issue (2).

(1) Belgacom does not contest that operators can build and offer Leased Lines to themselves.  Any network operator can be provider and user at the same time and on the same Leased Line market. However, when Half Links are used by OLOs as cheap building blocs for their own telecommunication network, the Half Link market is placed in competition with the Leased Line market. In that case Belgacom enters the Leased Line retail market with a product priced at interconnect tariff, and by doing so, unfairly compete with alternative Leased Line providers. 

(2) Furthermore, Belgacom does not see any difference between an operator wishing to build its own network in order to offer communications services and an association of insurance brokers building a network to provide financial services. 

Both have a need for transmission capacities for their own use, aiming at supporting their respective trade activities. However, in this particular case, the operator is being provided with access to the Transport Interconnect Service at interconnect tariffs while the association is only offered access to Belgacom’s retail Leased Line offer. Such an example demonstrates that applying differentiation tariff conditions on these two actors is purely discriminating.

In conclusion, in case no restrictions are applied to the use of Partial Circuits, Partial Circuits and Leased Line markets are competing markets. Due to the cost oriented tariffs of Half Links, this can create situations of undue discrimination on the one hand as well as distortion of competition on the retail market on the other hand.  

3. Regulation of bitstream access

In Belgium, a regulated bitstream access offer (BROBA
) is available on the market. However, the reasoning behind some of the provisions of this regulated offer may be questioned, particularly if the objectives of “proportionality” of remedies are to be met. Belgacom would indeed like to recall that –as stated in the “Access” Directive – any remedies should take into account the investment made by the operator and allow him a reasonable rate of return, taking into account the risks involved. 

(1) Any measure imposing cost-orientation should be assessed in the light of the abovementioned principles. In Belgium, the bitstream access offer is subject to a severe cost-orientation’s obligation imposed on Belgacom. Belgacom believes that this obligation is pushed to such an extreme level that it does have as adverse effect, in particular that the burden of the entire investment risk is on Belgacom or that the rights for Belgacom to recover its reasonable costs are being disregarded. As an example, Belgacom is even obliged to offer part of the services for free, despite the fact that it incurs costs for the provision of those services. More blatantly, the regulated Bitstream reference offer for local bitstream
 has to-date not been signed by any OLOs, while Belgacom is still obliged to up-date it regularly.

 (2) Another example of potentially disproportionate measure may be found in the scope of broadband services that are subject to regulation. Next to ADSL, SDSL is also subject to an extensive regulatory intervention where no evidence shows that Belgacom holds a significant market position on the related retail market. Thus the SDSL BROBA offer has been given a much larger scope than the one to promote competition in the Internet broadband market. Belgacom believes that such measures are deterring investments in new technologies, mainly due to the fact that remedies are being imposed in a newly emerging market.  

(3) A third example of potentially disproportionate regulatory measures rests in the obligations pertaining to the Service Level Agreements (SLA's) which are currently being integrated in the regulated offer.  Belgacom questions the fact that very strict service level agreements are imposed to an operator within the BROBA offer which go beyond the SLA's that Belgacom provides to its own retail customers.

4. Equivalence of DSL & cable: Principle of technological neutrality


Belgium scores first in Europe as to the penetration of both cable (96% households) and broadband  (as evidenced in many different sources
). As concerns broadband services, the Belgian market shows a fierce competition between Cable and ADSL. It is worth noting that, in May 2003, about 1 million customers used broadband services in Belgium, and particularly in Flanders (65%) where Telenet, the major cable operator, claims holding 56% of the market
.

However, the current regulatory environment in Belgium - as evidenced by the recent pre-consultation on market analysis for the relevant market 12 (Broadband wholesale market)- suggests that Cable does not have to be taken into account for the analysis, hence that cable should not be subject to ex ante regulation. 

Belgacom believes that both the principles of technological neutrality in the regulation of electronic communication networks and services and the requirement of proportionate measures should lead to the conclusion that cable and DSL technologies should be subject to similar regulatory treatment.







� Directive 2002/21/EC of 7March 2002 on a common regulatory framework for electronic communications networks and services (Framework Directive): art.8, 2, (c)


� Directive 2002/19/EC of 7 March 2002 on accessto, and interconnection of, electronic communications networks and associated facilities (Access Directive): art 13,1


� BROBA stands for “Belgacom Reference Offer for Bitsream Access”


� “BROBA I” is the reference offer allowing OLOs to rent a dedicated (sub)rack of a DSLAM installed by Belgacom and to connect directly to this (sub)rack in order to define, market, distribute and sell its own xDSL products towards end-users


� EC 8th implementation report; ECTA Scorecard;..


� Telenet Annual report 2002
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