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Telekomunikacja Polska’s answer

Telekomunikacja Polska welcomes the submitted document. We think that in general the provisions of the document should constitute a basic tool for NRAs to develop a transparent procedure of NRF application. However, we would like to stress that there are some significant drawbacks we find potentially detrimental to achieve this goal. 

We find that the problems relative to structural entry barriers or structural market defects- the basis of the sector-specific regulation and which led to the defined list of relevant markets falling under ex ante market analysis and potential remedies- are not sufficiently dealt with. In general, the proposed remedies address only standard competition problems that could easily be ruled and solved under the competition law. 

The document is based mainly on theoretical assumptions and therefore does not sufficiently reflect the reality of the telecommunications market sufficiently. The analyses of proportionality of remedies are non-existant. Some situations are described as presumably an abuse of dominant position, therefore the assumptions are maximal and suppose an a priori illegal behaviour of an SMP operator on a relevant market. 

The guidance should be based on determining- first- if a described problem really exist on a given relevant market. The guidelines for relevant markets identification are already in place, however the procedures regarding the way to specify a market failure are not identified. Neither are the  actions that should follow in order to solve a given problem. The document lacks a description if any of the problems exist on the relevant market or is potentially forthcoming. In this regard we find the document provides no guidance. 

We are deeply convinced that the role of the document should be to fill the mentioned above loopholes. A closer analysis of the parameters based on which NRA should assess whether there is a problem and what remedies NRA should apply to solve the problem, is strongly needed. Otherwise, the principles of the NRF may be easily breached. 

In this regard we find an in-deep analysis, with obvious examples, is crucial to apply the remedies properly. We believe that no remedies should be imposed unless an anti-competitive behaviour is proved. The document allows the opposite. Under the current provisions of the document there is a significant risk that a remedy will be applied and when no effect is noticed  that the only conclusion should be the remedy extension (as if it was a on-going problem, although the remedy may itself become a problem, not a cure). 

The principle of proportionality is therefore not fulfilled and real costs and benefits analysis are missing. We find the remedies consequences` evaluation should be effected and market effect assessed.

Telekomunikacja Polska would like to stress that the lack of a solid proposition or analysis determining how undertakings should keep investment incentives, under the present sector-specific regulation, could be potentially detrimental to all the CEE countries with greatly undeveloped infrastructure, like Poland. Therefore the remedies should enhance infrastructure development in general, new entrants included. If not, the incumbent infrastructure access should be enabled on terms non-detrimental to its investment will or potential. 

The  sunset clause or a posteriori analysis relative to the efficiency of the remedies are absent from the document. Therefore it`s possible that  the remedies would not rectify the competition problem. As a result, NRAs shall increase the amount of remedies that would result in market dysfunction. Permanent regulation is potentially detrimental to normal market functioning. 

The document ignores the problem of “regulatory costs”. The addressees of the NRF may be impacted by the costs of the new provisions. These costs result from application of the remedies, where they are necessary. Therefore the importance of the market analyses, needs determining and consequences` assessment becomes crucial. Application of improper remedies may result in market failure. The assessment of costs related to a given remedy application is therefore of significant importance. 

Following we would like to present specific comments on the chapters.

Chapter 1: Typology
1. Do you agree that the description of the competition problems provides the requisite level of detail? If not, please highlight areas where you would like more detail to be included in the final document.

2. Are there relevant examples of competition problems that are not covered by this framework? If you believe that there are, please provide details.

In the consultation document the criteria of market analysis, which are the grounds of Commission Recommendation, are not mentioned or listed. The conclusion, that operators with SMP generally behave in anti-competitive way until NRA imposes ex-ante obligation, without the link to mentioned above criteria, can not be accepted. 

Detailed answer:

In the consultation document the criteria of market analysis, which constitute the basis of Commission recommendation, are not listed or mentioned. The conclusion, that operators with SMP generally behave in anti-competitive way until NRA imposes ex-ante obligation, without the link to mentioned above criteria, can not be accepted. In our opinion remedies should address market failures, not standard competition problems.

The main objective of the New Regulatory Framework is to address market failures, not to address standard competition problems. The Commission Recommendation of 11 February 2003 on relevant product and service markets states in its Recital 9 that markets identified should follow three criteria:

· Presence of high and non-transitory entry barriers whether of structural, legal or regulatory nature

· The markets structure does not tend towards effective competition within the relevant time horizon

· Application of competition law alone would not adequately address the market failure concerned.

These criteria are in line with the Guidelines on market analysis and the assessment of significant market power in its Point 27: “The starting point for carrying out a market analysis for the purpose of Article 15 of the Framework Directive is not the existence of an agreement or concerted practice within the scope of Article 81 EC Treaty, nor a concentration within the scope of the Merger Regulation, nor an alleged abuse of dominance within the scope of Article 82 EC Treaty, but is based on an overall forward-looking assessment of the structure and the functioning of the market under examination.”

Unfortunately, the consultation document does not mention this approach and has occulted the mere foundation of the sector-specific regulation. It seems important to remind that sector-specific law, because it is complementary to competition law, has not to target anti-competitive behaviours but to address structural market failures.

The proposed analysis chart in Figure 1 page 29 only deals with anti-competitive behaviours whereas the objective should be how to lift up structural entry barriers. There is some overlapping between what can be a "standard competition problem" and a market failure. Both in practical and theoretical terms these are different issues. This stems partly from the blend of sector-specific and competition law but also from the lingering question of SMP as sheer dominance versus abuse of dominance.

So, Telekomunikacja Polska challenges the approach described at the bottom of page 21 and at the top of page 22 (in the ERG/EC document): “The approach to the imposition of remedies adopted here has its starting point on market failures that may be conducive to specific types of abuse that are familiar from ex post control (standard competition problem). This is not because proof of the existence of such abuse is necessary to impose remedies, but because remedies must provide adequate forward-looking protection of the market process where incentives to engage in such abuse exists.” This is contrary to the new regulatory framework. In particular, this approach does not respect the third criteria for the definition of the relevant markets. 

Conversely, the document should have studied the various entry barriers which characterize the electronic communications networks and services sector in order to establish the most possible exhaustive list of such barriers, leaving aside all entry barriers resulting from an anti-competitive behaviour. In this latter case, competition authorities have all the necessary tools to solve the problem.

Moreover, by using this approach and philosophy, the ERG is jumping to conclusions against operators with SMP by supposing they are behaving in such an anti-competitive way as long as the NRA has not imposed some ex-ante obligations. Each time an NRA decides to impose a remedy, it should have to prove the link between the identified problem and the three criteria mentioned above.

Chapter 2: Remedies

3. Do you agree with the description of remedies provided, in particular, does it provide the requisite level of details?

In the consultation document, the national or regional circumstances are missing in description of remedies provided.

NRA can not impose remedies dedicated to wholesale markets on operator with SMP on retail market, the obligations from Access Directive articles 9-13 are related to wholesale market and articles 17-19 are the retail market.

Detailed answer:

In our opinion the documents is quite general and the lack of details may be detrimental to achieve its target. The national or regional circumstances are missing in description of remedies provided. 

NRA can not impose remedies dedicated to wholesale markets on operator with SMP on retail market, the obligations from Access Directive articles 9-13 are related to wholesale market and articles 17-19 are the retail market.

As we have already stressed, the costs and benefits assessment should be prepared. 

The chapter describes each remedy and its ability to correct an anti-competitive behaviour. It should analyse how each remedy, extracted from Articles 9 to 13 of the Access Directive, is able to lower structural entry barriers. This analysis should be prolonged by an evaluation of the costs and the benefits of each remedy. There is a visible tendency that competition should be governed by the decisions of the NRA rather than by supply and demand. The intrusive character of ex ante regulation must consequently be evaluated very precisely notably by putting in their proper perspective the costs and consequences of decisions taken concerning market operation. Some decisions may have a considerable influence on the direction of manufacturing and marketing options, especially when the NRA concentrates its efforts on a given type of access. At all events, it is essential to measure the consequences of decisions taken concerning the targeted market, but also on adjacent markets, in order to minimize their negative effects. For instance, the access obligation, especially if it is tied to a systematic cost-oriented pricing policy, can hamper the development of alternative infrastructure, which is precisely the basis of healthy competition. This problem is observed and extrelemely significant to CEE countries. The operators competing with the SMP undertaking will have no incentive to invest in other infrastructure when the regulatory framework allows them to deliver their services with the benefit of a cheaper access offer on a pre-existing network. This may result in stopping the investment on countries with low penetration level, increasing the infrastructure gap between UE and CEE. Moreover, this approach may this way endanger the efficient development of Information Society all over Europe. 

We believe that unrestricted, as proposed in the document, price control (as stated in particular in paragraph 2.2.5) may effectively mean the real managing of the company.  Telekomunikacja Polska thinks that NRAs should be supplied with a needed tool, however the role of NRA in pricing regulation should not be equal to this of the company management. 

Retail markets regulation is not covered by the “Access Directive”. The remedies consultation paper considers that "the obligations available in the Access Directive may [...] be available for the application at the retail level" (§2, page 53). This is a wrong and abusive interpretation of the new regulatory framework which limits the imposition of the obligations listed in the Access Directive (i.e. shopping list from Articles 9 to 13) to the wholesale markets as described in the Recommendation on relevant markets. In this way, point 108 of the Guidelines on market analysis and the assessment of significant market power confirms that the obligations related to wholesale markets are set out in Articles 9 to 13 of the Access Directive and those related to retail markets in Articles 17 to 19 of the Universal Service Directive. Therefore, NRAs cannot impose a remedy from the Articles 9 to 13 of the Access Directive to an undertaking with SMP on retail markets. In this case, the regulatory controls available are only those listed in Article 17.2 (regulatory controls on retail services), Article 18 (minimum set of leased lines) and Article 19 (carrier selection and pre-selection) of the Universal Service Directive.

Chapter 3: Principles for imposing remedies

4. Are there any further principles, in addition to those set out in Ch. 3 that you wish to propose? If so, please justify them on the basis of Directives.

The document does not reflect the connection between imposing obligation on SMP and the costs of market intervention.

The remedies should take into account the technological changes of the sector – Next Generation Networks. 

5. Looking at the objectives in Article 8(2) of the Framework Directive, what are your views about how NRAs can balance short term and long term objectives?

NRA should follow-up the adopted remedy – evaluate its effectiveness to control if the remedy solves the competition problem.

The imposed obligations should maintain an encouragement to invest.

6. Do you think that there are any trade-offs between short-run service competition and long run infrastructure competition? If yes, please highlight potential areas and provide relevant examples. In this context, what are your views on the approach that NRAs should take in relation to (short- term) business failures?

The remedies shall give the direct incentives to infrastructure investments competition development.

The example of short-run service competition is TELE2.

7. Do you agree with the proposed treatment of emerging markets? If not, please provide details

The ex ante regulation should not regard the new investments in new technology or services – the document does not reflect that.

8. Are there any special considerations which should be taken into account  in designing appropriate and proportionate remedies for the markets in accession countries?

Remedies should be applied in a harmonised and proportionate manner taking account of all relevant circumstances "such as the cost situation of CEE fixed line operators which are likely to be burdened with higher unit costs compared to the average EU markets and to be faced with stagnating and even decreasing traffic volumes."

Detailed answer:

The document does not reflect the connection between imposing obligation on SMP and the costs of market intervention. 

However, the most crucial from Telekomunikacja Polska perspective it to enhance infrastructure development, especially where needed (low penetration countries) 

Generally the document recognises the need to promote investment, however it seems to shift the burden of investment to those who may non be financially strong enough to take it- the new entrants. We think that under the document provisions, the incumbents may not be enhanced and interested in infrastructure investments and development, that could in fact be detrimental to some of the markets, especially in CEE countries.

In fact, regulatory objectives are multiple and often contradictory. For example, it is said that remedies must be imposed so as to maintain an encouragement to invest. From an undertaking’s point of view, any investment should lead to increase its benefits. So, how a system which imposes cost-orientation tariffs and limits dramatically the expected profitability can encourage companies to invest? Actually, the document does not explain how the regulator can create conditions favourable to the development of the sector. In fact, there is no concrete proposal, certainly because there is no solution in line with this adopted methodology. The document focuses exclusively on anti-competitive behaviours of the dominant player which could provide the most important efforts on investment, benefitting to the end-users. Once again, the regulator waits that the dominant operator invests for new entrants, without any positive fallout for him. This is especially evident in case of bit-stream access, which we find a tool that should hardly be imposed in countries where broadband penetration (and fixed-line generally) is critically low. 

There is little evidence so far that infrastructure competition emerges from the application of remedies to resolve competition problems if these remedies focus on installation of services-based competition in the form of access obligation and price control such as wholesale line rental or bitstream access. Actually, remedies that enable services-based competition often lead to introduction of business cases (type 'reseller') which rely on exactly the regulatory remedies that should remove the competition problems. This shows that the idea of a ladder of investment/infrastructure based competition (e.g. pages 15 and 62) is not convincing.  The concept of “ladder to infrastructure competition” looks unclear. It seems derived from some kind of an (over)protectionist approach of entrants. The idea of bridging remedies to “climb up the investment ladder” however elegant it may look, will most likely bring a highly bureaucratic (and difficult to oversee) regulatory control. Here again, the right approach is to design remedies on a case by case basis leaving to the market whenever feasible the solutions. There is no need for some kind of imaginary coherence, on the opposite in reality the regulatory approach is bound to remain patchy: regulation only when it is necessary and not to fill in every possible hole.

The state of the markets in accession countries presents some significant deviations as compared with the current European Member States. 

The markets in accession countries differ significantly from the EU markets, mainly in the fixed penetration, number of call minutes (traffic volume) in fixed networks, proportion of fixed and mobile penetration, and funds the population is capable to spend on the e-communications services. This situation makes achievement of the goals of the Information Society and widespread rollout of broadband technologies far more difficult in the CEE countries than in the EU.
 The specific character of these markets will have to be often taken in account when applying the remedies in the CEE countries. Even though the NRF allows to take into account specific characteristics of the markets in each country, NRAs in the accession countries may tend to adopt well-established practices from the current EU member states when applying the NRF. The particularities of national markets have to be taken into account, otherwise the market shall distort further. 

The documents do not present or stresses any of the special characteristics of CEE countries, although the special approach needs particularly clear guidelines. 

Under these circumstances the need to take specific features of the market in should be explicitly mentioned among the principles of application of the remedies. Most of CEE countries are not sufficiently developed to offer the wide range of services as the most advanced countries. The market for wholesale broadband access has not fully emerged yet. Maintaining a too strict regulation on fixed networks will lead to delay the necessary investments in broadband networks. Besides, the degree of substitution between fixed and mobile services has to be taken into account since mobile services have already progressed even further than in the current Member States. Both, this high degree of substitution and the consequent level of competition hindered the fixed incumbent to invest on remote areas, impeding a whole national fixed infrastructure coverage. Thus, it is of utmost importance to maintain and to foster by positive incentives the deployment and upgrade of these networks, using the flexibility of the new regulatory framework. This kind of approach is crucial for CEE countries.

The remedies should take into account a constant change of the sector. Although it is difficult to predict how far what will be the final result, one has to take into account the new dynamic of the market and above all the current mutation of the sector. The electronic communications networks and services market is being restructured. Customers have now a wide variety of communication tools, which considerably developed the usages, but the offers are still very split up and based on separate networks (fixed, mobile, internet), not allowing to supply global services. On the contrary, the services of tomorrow will offer an integrated universe of communications, independent from the terminal or from the network. They involve a profound change in the networks and services structure, and they need continuous efforts on Research and Development so as to create these future new services. For operators, that means to modernise their networks in implementing Next Generation Networks (NGNs), to shift from circuits connections to IP packets mode, to integrate the image into voice and data convergent networks, to increase services interactivity, to allow services personalization, etc.

All this evolution requires important financial outlay in terms of investment and represents an important risk for investors. Now, in this document on remedies, the forward-looking vision is totally omitted. Nevertheless, Recital 27 of the Framework Directive points out the importance to assess in a prospective vision the effective competition in a given market: “An analysis of effective competition should include an analysis as to whether the market is prospectively competitive, and thus whether any lack of effective competition is durable.”.On the contrary, the principles for imposing remedies seem built on past networks, in a static universe, whereas they should not hamper the profound mutation of the sector.

Decisions taken by the NRA should not impede the transitory nature of the sector-specific regulation. Some decisions could result in making regulatory intervention necessary, notably when regulatory measures authorise inefficient undertakings to enter the market. Hence, when the NRA fixes too low wholesale prices, i.e. lower than those that  market forces can generate, it artificially sustains undertakings which would be inefficient without any regulatory intervention. This involves mechanisms for redistributing existing revenues rather than the creation of healthy competition. Which is why, taking this idea to its logical and extreme conclusion, some regulatory decisions can prove irreversible, in the medium term at least, by chilling rather than stimulating innovation.

Proposed remedies are not proportionate to competition problems. The document quotes rightly the necessity of costs and benefits analysis as an issue raised in the public consultation, but does not support this as a principle to be followed in the decision making process. In Telekomunikacja Polska`s opinion, the application of the principle of proportionality demands a costs and benefits analysis of the intended remedies. According to the Guidelines on market analysis and the assessment of significant market power (point 118), proportionality implies that the means employed to achieve the aim must be both necessary and the least burdensome, i.e. the minimum necessary to achieve the aim as stated in the document. This implies a costs and benefits analysis of the different options. Every intervention in the market implies costs, and as such those costs have to be counterbalanced against the benefits that the remedies will provide for end users. The costs analysis has to include the direct costs borne by the regulated company, as well as the costs that the remedies imply in terms of market distortion, particularly when price regulation is under consideration, as this has a direct effect on business plans of all companies. 

At all events, the NRA needs to draw up an evaluation document that clearly isolates the problem detected, evaluates its impact on the development of competition, and moves on to an estimation of the costs and benefits of the obligations envisaged as well as of alternative ex post remedies.

The NRA can also refrain from imposing any obligation insofar as it has decided that no obligation would be proportional to the situation to be resolved. For the NRA, this means applying the principle of forbearance, given that it can always intervene at some later date if necessary
. It is regrettable that this principle is not even considered, or only implicitly, to deal with the case of emerging markets.

Remedies should be applied in a harmonised and proportionate manner taking account of all relevant circumstances such as the cost situation of CEE fixed line operators which are likely to be burdened with higher unit costs compared to the average EU markets and to be faced with stagnating and even decreasing traffic volumes.

We also think that remedies should be accompanied with sunset clauses. It would be equitable, in cases where the objectives that NRAs have set themselves have been achieved, that NRAs take the new situation into consideration and decide to lift the regulatory obligation before the regular market analysis review on the basis of a simplified procedure. The NRA should in particular introduce conditional sunset clauses in line with the spirit of the new framework since market by market analysis and the determination of SMP derive from this approach. Important in this respect may be the introduction of a phase-out mechanism so that players are aware that after a certain time (e.g. 1 to 3 years) regulation to introduce services-based competition will automatically be withdrawn which gives a certain time to develop and redefine the business case. Some hints are made in that direction for costs but should be extended.

A remedy needs to be followed-up. Indeed, once the measure has been adopted, the NRA must set a reasonable period to carry out a post hoc evaluation of the effectiveness of the adopted remedy. It must in particular draw up a comprehensive and detailed annual assessment of the situation on the market concerned after the regulatory measure comes into force. But as regards this document, this evaluation would be limited to check whether a SMP operator would be in a position to eventually adopt an anti-competitive behaviour. In practice, the adopted approach induces an incredible conclusion: the impossibility to withdraw remedies and consequently sector-specific regulation which is in absolute contradiction with the new regulatory framework. In Telekomunikacja Polska’s view, there is no need or justification to maintain a sector-specific regulation to ensure that undertakings respect competition rules.

Finally, the minimum timeframe for application of an obligation to a given undertaking is in theory the period between two market analysis reviews. Even if the European Commission stipulates periodical reviews, the length of the period between reviews is left to the appreciation of the NRA, which raises fears of a risk of non-harmonisation of the periods among Member States. In this respect, the ERG could set a harmonised interval between reviews and this interval should not exceed one year.

In case of emergent markets, which will be numerous in the next months taking account of the profound changes that are going to affect the sector, the document already considers suitable to intervene since a legacy infrastructure is used to deliver new services in an emerging market. In fact, the ERG considers implicitly that it is not economically viable to build alternative infrastructures, that having built infrastructures in the past is an original sin, and that the only viable competition implies services-based competition. But, foreign experiences (Japan and South Korea) highlight that sustainable long term competition rests on infrastructure competition. One could fear that the principles proposed by the ERG will not lead to a fair level playing field before a long term.

The paragraph 3.2.5. begins by: "Remedies are much likely to be effective if they are designed in such a manner to give strong incentives for compliance", adding that NRA must be able to impose penalties heavy enough so that the SMP operator respects its obligations. However, given that remedies aim at preventing anti-competitive behaviours, the operator who breaks these rules could be penalised both by the competition authority and by the NRA. Thus, SMP operators risk to pay a double penalty, what proves that the document subjected to consultation does not attack the right problems (structural barriers) which justify a sector-specific regulation. On the other hand, the best incentive to compliance is to reward companies that participate actively in the development of the Information Society. In practice, these companies are those who innovate and invest. A natural reward is to let these companies keeping the profit coming from their efforts.

Chapter 4: Matching problems and remedies

9. Do you agree with the description of problems and related remedies? If not please provide an alternative analysis.

The market failures and competition problems are not equivalent, these two concepts are partially overlapping.

10. Do you agree that the document offers sufficient guidance concerning the approach on remedies to be taken by NRAs? If not, please highlight those areas where you would wish to see more guidance provided.

In the document, it is not clear that all “remedies should deal directly with the basis of the problems identified problems identified in the market analysis and to allow competition to emerge”

Also operators with SMP should benefit from their innovation.

11. Does the document provide sufficient guidance on which particular cost accounting methodology would be appropriate for those competition problems for which NRAs may consider price regulation? If not, please highlight those areas where you would wish to see more guidance provided.

Major problems have been raised in the Commission Implementation reports and report prepared for the Commission by Andersen Consulting in July 2002 – the document does not reflect them.

12. Is sufficient guidance provided in relation to mobile call termination in chapter 4 If not, please outline what issues would require further elaboration. Please express your views on the principles that should guide NRAs in dealing with new entrants and/or smaller players in mobile termination markets.

The remedies for F2F termination should be reconsidered.

13. Does the document provide sufficient guidance with the text boxes on bitstream, re-selling access lines and international roaming in Ch. 4?

Refer to any pricing methodology especially to a "retail minus approach" as tariffs is not acceptable. Especially monthly rental fees, in Accession Countries (incl. Romania and Bulgaria with the exception of Cyprus and Lithuania, according to 4th IBM report, p. 31) couldn’t be rebalance yet due to market constraints. On the basis of the still existing access deficits in Accession Countries a "retail minus approach" would further deteriorate the situation as retail line rental and local tariffs are still provided below cost.

14. Do you agree that the principles developed also apply in cases of joint dominance? Do you have observations regarding specific remedies that may be appropriate in situations of joint dominance?

The concept of joint or collective dominance is applied in a few cases, the principles should be applied carefully.

15. Do you think that the discussion in Chapter 4 will assist NRAs in achieving a consistent application of the framework? In particular, is it sufficient to focus on harmonisation of outcomes or should there also be harmonisation of regulatory approaches?

The markets differences in the prospects and competition are not reflected in the document.

Detailed answer:

According to the current thinking on sector-specific regulation, remedies should be applied in order to cure market failures. This differs from the idea of some kind of preventive (behavioural) remedies. Anti-competitive behaviours should be addressed only by competition law.

Trying to prevent prospectively any kind of anti-competitive behaviour would probably yield some teratological creature, and most likely the remedies will be ineffective (too encompassing). Remedies should be designed to cure ad hoc diseases within a defined market (and after a thorough market analysis) and timeframe and not to reinvent “perpetuum mobile” second guessing the (endless bad) intention of operators
. The correct approach is the one described on page 63
:” remedies will be designed to deal directly with the basis of the problems identified in the market analysis and to allow competition to emerge”. The document even recognises that the approach chosen is not fitted to some of the listed cases and especially for case 3: “…such cases may have to be dealt ex post”!

All operators should take advantage from their innovation. In Case 1, the ERG recommends to prevent the SMP operator from benefiting from a first mover advantage. However, this advantage is usually fairly acquired due to innovation.  The real question for an NRA would be to find out whether the first entrant (very often an incumbent) is really triggering the growth of the market thereby helping other players to benefit from this growth or foreclosing it. This will have to be assessed on a case by case basis taking into account the dynamic of the market and not through a simple preventive ban on new products that is likely to delay the introduction of innovative products.

In all chapter 4, when matching problems and remedies, the principle of proportionality is everywhere absent. Nevertheless, it is one of the points that is clearly defined in Guidelines on market analysis and the assessment of significant market power, Point 118. That means that the proposed remedies are not proportional, but maximal.

Anyway, a SMP operator should not be forced to design a new wholesale offer in order to answer a specific need expressed by a new entrant operator, except if this SMP operator does project to offer this wholesale service or product to its own retail branch, because enabling “a step by step increase of investment”
 is a very regulatory driven answer. Several times the following writing is found:

page 94 :“It is then up to the competitors to decide if a wholesale product should be offered and in which form.”

page 95: “The NRA may allow the alternative operator to specify the wholesale product.”

page 96: “In case that a non-discrimination obligation does not suffice (the independent undertaking might be at a disadvantage even if it receives exactly the same service as the SMP-undertaking’s retail branch), an NRA might oblige the dominant undertaking to publish a reference offer according to Article 9(2) of the Access Directive. It may then impose changes to the reference offer in order to prevent the dominant undertaking from putting its rivals at a disadvantage”. 

These statements are quite contrary with Recital 19 of the Access Directive: “An operator with mandated access obligations cannot be required to provide types of access which are not within its powers to provide.”. In other words, a SMP operator should not be obliged to build a specific wholesale offer for another alternative operator if it does not need this wholesale product for itself.

Regarding the Text-box 2 on re-selling access lines, it is curious to recall a previous statement extracted from the Text-box 1 on bitstream access, where “Resale offers are not a substitute for bitstream access because they do not allow new entrants to differentiate their services from those of the incumbent”. This kind of approach, if the sufficient analyses are made, shall prove inefficient and not justified in CEE countries, with regards, to investment needs. Thus, it is necessary to explain why resale offers should not be mandated in some cases, and why they should be mandated in other cases. In that particular example, the local loop unbundling gives all necessary means to new entrants to compete with the incumbent. Moreover, the document bases regulatory obligation on resale on Article 12 of the Access Directive  but does not quote the relevant market concerned as required by the new regulatory framework. Article 12 does not address a final product. Thus, it could be contestable to mandate re-selling access lines. Finally, that reflects the importance to differentiate clearly what should be left to commercial relationship and what should be kept under ex ante sector-specific regulation.

Refer to any pricing methodology especially to a "retail minus approach" as tariffs is not acceptable. Especially monthly rental fees, in Accession Countries (incl. Romania and Bulgaria with the exception of Cyprus and Lithuania, according to 4th IBM report, p. 31) couldn’t be rebalance yet due to market constraints. On the basis of the still existing access deficits in Accession Countries a "retail minus approach" would further deteriorate the situation as retail line rental and local tariffs are still provided below cost.

Remedies only if necessary. In Case 4 on Termination, paragraph 4.5.4., it is said that NRAs could apply Article 12 of the Access Directive when Article 5 of the Access Directive is not in place. That statement sounds curious as Article 5 should be enforced in any circumstances whereas Article 12 could be imposed only if justified. Within the regulatory process, it seems logical that NRAs apply first a general remedy (i.e. non subject to any market analysis) before imposing a remedy from the shopping list.

Remedies should ensure a fair balance between the market players. In the explanatory memorandum of the Recommendation on the relevant market, it is said: “The terminating network operator can affect competition adversely by raising a rival’s costs or by passing on inefficiencies to competitors. This barrier by itself need not lead to an absence of competition.”. In the ERG’s consultation, it seems to be possible not to regulate voice call termination of small networks which is ambiguous with the definition of a call termination on individual networks. But when a large operator is regulated, it has lost its strength when negotiating with another operator, this latter being large or small. In particular, experiences have demonstrated that small operators are able to increase dramatically their call termination tariffs applying excessive rates if they are not regulated as explained in the document. 

Other comments 

Please provide a concise description of any other issues that you believe the document should address or a critique of any other aspects of the document that you consider relevant. In doing so please refer to actual or potential problems encountered in electronic communications markets, as well as to relevant case law and other precedents.

The document examines theoretically competition problems, without understanding of region differences especially Accession Countries competition experience. CEE countries special situation should be subject to more in-deep analyses in order to create and apply the proper tools.

� Document CEE Forum for Information Society: Telecommunications in Central and Eastern Europe: Will there be infrastructure for the information society?, Andersen Business Consulting, September 2003


� As explained by the Commission : Under European competition and communications policy rules, regulators should forbear from intervention except in these conditions because, whilst regulation can act as a proxy for competition where effective competition does not exist, it is not a perfect proxy and so is likely to result in a sub-optimal outcome.  Even where regulation is necessary, sector specific forms of regulation are undesirable if general competition law is adequate to deal with the problem”, Contribution by the EUROPEAN COMMISSION to ITU SG 3 meeting June 2002 COM 3-D 24-E, May/2002





� See p.75 : « It is therefore necessary to identify the incentives of an SMP undertaking to engage in anti-competitive behaviour ».


� 3.2.3


� 4.4.4 p.113


� p.89 4.2.2.3
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