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Response to the ERG Consultation Document

Draft Joint ERG/EC Approach on Appropriate

Remedies in the New Regulatory Framework

Tiscali S.p.A. – 19 January 2004
A. 
Introduction

Tiscali hereby extends its sincere congratulations to the European Regulators Group (ERG) and to the European Commission (EC) for producing a particularly rigorous and comprehensive document, which provides valuable guidance to NRAs in carrying out essential duties entrusted to them by the new regulatory framework for electronic communications.

Given that Tiscali agrees with nearly the totality of the conceptual analysis and proposals of the ERG/EC, this response will be fairly concise compared to the size of the consultation document. Please allow us, however, to refer to our contribution to the ERG call for input on regulatory remedies (dated 4 July 2003), which devoted 25 pages specifically to what Tiscali considers appropriate remedies relating to the market for wholesale broadband access. 

Whilst we are genuinely impressed by the intellectual rigour with which generic (and a few specific) competition problems are identified by the ERG/EC paper, and by the way in which remedies (from the menu contained in the directives) are proposed to be matched with identified competition problems, one must bear in mind that telecommunications markets are highly complex, and, as we have been able to experience time and time again, “the devil is often in the detail”. 

Therefore, Tiscali warmly welcomes the ERG/EC paper, but wishes also to caution against NRAs limiting themselves to carrying out their duties with reference mainly to broad economic theory. In Tiscali’s view, it is absolutely essential for NRAs to have day-to-day contact with the tangible practical problems that arise, and NRAs should inform their approach and their decisions chiefly with reference to observable practical market developments and behaviour. 

This does not mean that Tiscali would advocate that NRAs should have an ex-post approach. Quite to the contrary, Tiscali believes that NRAs should take every opportunity to learn from previous issues they have had to grapple with (and from each-other), and, on the basis of this, alongside reference to economic theory, anticipate on the broad categories of behaviour, as well as on the “nitty gritty” of likely behaviour by dominant operators. Only by functioning in this way can NRAs avoid predictable problems and delays, and effectively achieve the policy goals that are stated in the new regulatory framework  in the shortest time possible.

Our response to the ERG call for input on regulatory remedies (dated 4 July 2003) underscores our opinion that an appropriate combination of many different remedies, as well as punctual NRA interventions, sometimes small, sometimes large, is needed for the foreseeable future in order to ensure that certain markets function satisfactorily. 

The cover letter accompanying the ERG/EC paper invites submissions relating particular areas. The remainder of this Tiscali response is structured to follow the ERG/EC’s suggested outline.

B. 
Areas on which submissions are invited by the ERG/EC

B.1. Typology (Chapter 1)

· Q: Do you agree that the description of the competition problems provides the requisite level of detail? If not, please highlight areas where you would like more detail to be included in the final document.

· Q: Are there relevant examples of competition problems that are not covered by this framework? If you believe that there are, please provide details.

The remarks hereafter address both questions put forward by the ERG/EC relating to Chapter 1.

B.1.1. Wholesale-wholesale issues

Tiscali is very impressed by the rigorous typology of competition problems developed in Chapter 1 of the ERG/EC paper. Our brief comments below represent suggested additions, to an already very thorough typology.

Although the summary on Case 2 (page 26) mentions the possibility of leverage between two wholesale markets, Tiscali is concerned that the ERG/EC paper focuses too narrowly on effects that are directly materialised on retail markets (end-user markets), and insufficiently addresses anticompetitive practices which in the first instance affect the relationship between distinct but related wholesale markets, and ultimately retail markets. This comment concerns especially the diagrams on pages 30 and 31 and the ensuing text.

In the area of wholesale broadband access, Tiscali suffers from strategic product design by SMP operators and contractual terms which have the effect of driving OLOs/ISPs towards unregulated wholesale/resale products, and of discouraging them from purchasing regulated bitstream access.

Indeed, in Tiscali’s view, several SMP operators are pursuing a deliberate strategy of offering conditions on the wholesale/resale side, which are artificially made economically or technically more attractive to OLOs/ISPs than the use of genuine bitstream access. Similar issues arise with IP bitstream versus ATM bitstream.

The intended effect is to “squeeze-away” OLOs/ISPs into a situation where they are merely exercising a commercialisation function on behalf of the incumbent, or can differentiate only minimally, rather than operate as real challengers of the incumbent on the retail broadband access markets. Tiscali has a determined strategy of differentiating its retail products, and has effectively launched differentiated xDSL-based products wherever it is genuinely possible (using local loop unbundling, for instance in The Netherlands, and ATM bitstream access, for instance in the UK). 

Examples of such strategic product design and contractual terms include:

· Volume discounts on monthly fees based on the number of customers serviced and/or bandwidth utilised, applicable under the wholesale/resale offer, but not under the ATM and IP bitstream offers;

· Much lower one-off activation costs for new customers under the wholesale/resale offer, and/or for the IP bitstream offer, than for the ATM bitstream offer;

· Sometimes very strong technical performance (far above the committed minimum level) of wholesale/resale offers or IP bitstream. 

ATM bitstream access might superficially seem competitive to create, e.g. a mainstream 768/128 offer, but if the effective downstream speed of the wholesale/resale offer, or of the IP bitstream offer, is 1024 or 2048 or more (above 3 Mbit/s in one Member State) without it being a formal commitment, it becomes very difficult, or even impossible, to economically match or exceed that performance by making use of ATM bitstream access given the ATM backhaul price structure. This phenomenon may operate across the board, or selectively, for instance in geographic areas with comparatively few customers to be served.

Such a phenomenon must, in almost all cases today, be a consequence of undue discrimination, because the wholesale/resale offers, and the IP bitstream offers, are typically constructed by the incumbent operators on top of an ATM bitstream they provide to themselves. Note: Tiscali accepts that other technical implementations are possible, but they are certainly not widespread today.

· Quality of Service (QoS) parameters and Service Level Agreements (SLAs), which require the OLO/ISPs to pay significant extra amounts to the incumbent for a “business class DSL” wholesale product with constant bitrate and faster repair times, whereas some incumbents are beginning to offer retail TV over DSL products for a fraction of the price, but for which very stringent QoS is a conditio sine qua non.

· Over-engineering and ‘gold plating’ of bitstream and LLU/Shared Access. 

Based upon the above remarks, Tiscali requests that the ERG/EC expands its paper to examine more closely the relationship between wholesale (broadband access and perhaps other) markets, and possible issues of anticompetitive behaviour in the wholesale-wholesale area.

We would also like to suggest that the ERG/EC would do well to tackle major outstanding issues of misqualification of resale/wholesale/bitstream offerings. In Tiscali’s opinion, IPStream in the UK, Option 5 in France, TurboDSL in France, ADSL-IP in Spain and TurboLine Wholesale in Belgium undoubtedly qualify as Wholesale Broadband Access as it is defined by the Recommendation on Relevant Markets, and as such these products should be part of the regulated wholesale domain today and in the future, alongside the regulated bitstream offerings that exist today in each of those countries. 

Please allow us also to express our concern about the wording of the statement in section 3.2.3, on page 65 that “There is a range of bitstream products available throughout the Community with some Member States having more than one type of bitstream”. Perhaps the statement did not seek to suggest that bitstream is available everywhere, but rather that there is a wide variety of bitstream offers. Nevertheless, we feel compelled to point out that in the Community’s largest Member State, there is no bitstream product available.

We believe that the ERG and IRG could usefully strengthen their internal exchanges, and consultation with industry players, in order to establish full consensus on the exact nature, i.e. retail or wholesale, resale or bitstream, of particular existing xDSL products which are today being provided by SMP operators to OLOs/ISPs. 

The above remarks also serve to emphasise Tiscali’s view that the generic competition problems listed on page 29 should not only include low quality and overinvestment, but also other quality issues (including in fact high quality), and the distinction between effective quality and committed quality, as well as ‘gold plating’. This comment is also relevant for section 4.4.3.3 of the ERG/EC paper.

B.1.2. Network architecture, reasonable requests

In previous submissions to the ERG, Tiscali has strongly emphasised issues relating to evolutions of network architecture and open interfaces. We welcome the occasional reference to this (e.g. in sections 1.4.1.2 and 4.4.2.2) but we would suggest that further attention could be allocated to these issues, perhaps by including a separate section in the ERG/EC paper.

Given that dominant operators are able to manipulate the evolution of their network architecture in order to reduce the points/opportunities for third parties to have access, and hence they are able to affect the ability of OLOs/ISPs to differentiate their services, Tiscali would like to suggest that the ERG/EC paper,  could usefully be expanded to recognise that:

a) Specific ex-ante regulation is needed to prevent (consequential or deliberate) reductions of access and interconnection options by dominant operators, which could fundamentally alter the competitive dynamics of the sector on a forward-looking basis.

b) There is a role for the ERG/EC to establish firm principles on what constitutes a reasonable request for access/interconnection, at the generic level (broad principles), and at the specific level (e.g. in the context of wholesale broadband access, migration, etc.). An expansion of the ERG/EC Remedies paper, or a separate IRG/ERG/EC initiative in this area, would be most welcome.

B.1.3. Margin squeeze
Tiscali welcomes the ERG/EC’s statements on margin squeeze (Chapter 1 and Annex). These represent genuine progress towards establishing a common understanding of how margin squeezes can be a tool in the hands of dominant operators, and of the effects of margin squeeze. Please refer to the ECTA response to this same consultation, to which Tiscali has contributed, and which Tiscali endorses, for further details regarding margin squeeze.

Tiscali also explicitly welcomes the statement on page 122 that “Where a danger of a margin-squeeze exists, NRAs may also decide to impose retail price controls according to Art 17 USD” and notes that legislative initiatives are underway in several Member States which deliberately seek to weaken NRA powers in this respect.
B.2. Remedies (Chapter 2)
· Q: Do you agree with the description of remedies provided, in particular, does it provide the requisite level of detail?
Tiscali is very much in agreement with the contents of Chapter 2. Again, our remarks represent suggested additions rather than an indication of divergence of opinion.

We strongly support the ERG/EC’s firm statement in section 2.2.2 (Non-Discrimination) that: “the scope of the non-discrimination obligation clearly covers the firm’s internal processes”. 

Time and time again, Tiscali finds itself faced with incomplete application of this fundamental principle. 

Given this state of affairs, further emphasis could be given to this key principle in the ERG/EC paper, and further guidance could usefully be developed by the ERG/IRG/EC on its specific and tangible implications in certain areas, in particular in the context of broadband access, and in the context of mobile call termination.

We also very much welcome the courageous, and quite necessary, statements in paragraph 3 of section 2.2.2. For a further elaboration of our views on this topic, we invite the ERG/EC to revisit the section entitled “Participation in economies of scale” contained in our response to the ERG consultation on bitstream access (dated 31 August 2003).

B.3. Principles for imposing remedies (Chapter 3)
Tiscali has only punctual remarks to make on this otherwise excellent chapter. We are therefore not addressing every question of the ERG/EC cover letter separately. Please also refer to the ECTA response to this same consultation, to which Tiscali has contributed, and which is endorsed by Tiscali.

B.3.1. Number of concurrent remedies
In section 3.2, paragraph 3 of page 58, the ERG/EC states: “These decisions should include, for any given problem, consideration of alternative remedies where possible, so that the least burdensome effective remedy can be selected.” 

Tiscali requests that the second part of the sentence be put in plural, so as to read: “… so that the least burdensome effective remedy, or set of effective remedies, can be selected”.

B.3.2. The path towards widespread infrastructure competition
Section 3.2.3, entitled “Supporting feasible infrastructure investment”, contains the ERG/EC position and characterisation of ‘climbing a ladder’, with sufficient intermediate steps for new entrants, pointing towards the ultimate goal of widespread roll-out of alternative infrastructure. 

Tiscali broadly agrees with the analysis and the characterisation of ‘climbing a ladder’, and has advocated more or less exactly this position in its previous submissions to the ERG. 

Indeed, Tiscali is an existing example of ‘climbing the ladder’, as is evidenced by Tiscali UK starting to use ATM bitstream in 2003, which has supported the launch of differentiated services. It is also evidenced by recent public announcements made by Tiscali France and Tiscali Spain of their 2004 investment plans. These plans involve the migration from IP and ATM bitstream to local loop unbundling (shared access) in selected areas. Tiscali Denmark and Tiscali Netherlands already use local loop unbundling, and this has not prevented them from initiating proceedings to also secure bitstream access. 

We do, however, wish to emphasise that NRAs should not interpret the ERG/EC suggestions in an overly rigid manner, for instance with predefined sunset clauses amounting to giving the new entrants x years’ prospect of regulated bitstream access, after which the obligation on SMP operators to provide bitstream access would fall away automatically and irrevocably. 

As Tiscali has emphasised in all its recent contributions (at European level and at national level) the viability of using local loop unbundling, and deploying alternative infrastructure, is something that is driven geographically, depends on acquiring a sufficient customer base, and depends on the types of customers the OLO/ISP is targeting. Therefore the conditions are not homogeneous geographically, and are not homogenous for different market players. 

The point in time and the locations at which OLOs/ISPs will ‘switch’ (e.g. from xDSL wholesale/resale to bitstream access, or from bitstream access to shared access or to full local loop unbundling, and self-provided end-to-end infrastructure) – where possible in view of the geography – will vary according to their business models.

Therefore, we strongly believe that great caution is needed: if NRAs establish a given time horizon, the effect could be that only players which have a particular business model, perhaps serving only a given category of customers, could be viable within that time horizon. Such an intervention would amount to predetermining, many years in advance, which types of customers are entitled to benefit from competition, and which are not, and creating a specific market constellation, which could result in inefficient competition both in the short run and in the long run. Even the slightest erroneous assumption at the starting point could have an enormous effect on the eventual market outcome.

Tiscali would therefore plead for NRAs providing maximum long-term investment visibility, whilst at the same time not setting any irrevocable deadlines, and combining this with regular reviews (‘reality checks’), involving in-depth consultation of market participants, equipment suppliers, the financial markets, end-users, etc. 

B.3.3. Fines and SLAs: ERG/EC paper falls short of Tiscali expectations

Section 3.2.5, entitled “Incentive compatible regulation” goes in the right direction, but falls short of Tiscali’s expectations, especially in that it does not take an affirmative position on fines. In Tiscali’s opinion, the ERG, or perhaps more appropriately the European Commission and/or the European Parliament, should take initiatives to ensure, if necessary by legislative means, that NRAs in all Member States are formally entitled, and practically able, to impose credible fines on SMP operators for non-compliance with regulatory obligations.

Section 3.2.5.3 on “Service level agreements and service level grades” also falls short of Tiscali’s expectations. Much more detail is desirable here, and, as indicated above, NRAs must be in a position to apply credible fines to ensure that appropriate service levels are delivered for wholesale services which serve as essential inputs to competing operators.

B.3.4. Emerging markets
Tiscali very much welcomes the ERG/EC paper's proposals with regard to emerging markets. The paper draws the appropriate conclusions from the legally established principle that the new regulatory framework addresses markets rather than technologies. 

Tiscali has presented arguments going along the same lines to the European Commission with regard to developments surrounding VDSL – Very High Speed Digital Subscriber Line.

Specifically, the ERG/EC paper makes important statements, which Tiscali fully endorses, regarding the use of existing infrastructure to provide new services. The ERG/EC paper also correctly addresses associated leveraging issues.

However, Tiscali would like to express its concern about the wording of section 3.3.3, entitled “Re-analysing emerging markets over time”, which appears to suggest that NRAs could take an initially passive approach, i.e. letting developments happen, subsequently ‘re-analysing’ (or perhaps analyse for the first time) what may or may not have been an 'emerging market' but where a dominant position on another market is being leveraged..

Our understanding is that incumbent fixed operators have been intensively lobbying the European Commission and NRAs to give them a free hand in launching services based on VDSL, without an ex-ante obligations to provide wholesale broadband access over VDSL connections.

Tiscali’s position in this regard is that VDSL is a transmission technology which makes use of the traditional copper access network, and that, as such, it is essentially "another flavour of DSL", which can be used to provide traditional services which are covered by the markets identified in the Recommendation on Relevant Markets Susceptible to Ex-Ante Regulation (voice telephony, leased lines, broadband access, television transmission, etc.), and perhaps also new services (e.g. video on demand). A Tiscali presentation on this specific topic, is available to the ERG and to NRAs on request.

Tiscali sees a real risk that NRAs could, essentially by inaction, allow, in the coming months/years, incumbents to capture an unassailable market position (much as they have done for ADSL since 1999) for services based on VDSL. The services in question are likely to be mainly traditional services that are clearly covered by the Recommendation, perhaps bundled with one or a few genuinely new services.

Pro-active, ex ante, regulation is needed now, and not after TV over ADSL and VDSL-based service launches, to ensure that incumbents do not repeat the ADSL experience of the past few years, whereby they have launched retail services unchecked, some months or years later voluntarily launched “commercial” wholesale/resale services, and several years later (at best), usually as a result of regulatory intervention, made available bitstream services which enable alternative operators to match the retail services, and differentiate services for the retail market.

The European Commission (8th and 9th Implementation Report, DGCOMP decisions in the Wanadoo and DTAG cases), and the ERG (Interim Common Position on bitstream access), as well as some NRAs, have clearly recognised that incumbent fixed operators have been able to anticompetitively seize the broadband services market (not only the retail Internet access market for residential users, but also retail business services, and wholesale services to ISPs and OLOs). 

It would be extremely unfortunate if this experience were repeated in the next months/years, and then to see competition law investigations taking 2+ years, complaints raised by new entrants before NRAs taking 6+ months, being followed by court appeals taking several months or years, etc. and then to see a regretful 13th Implementation Report finding that the market did not develop satisfactorily, to the detriment of consumers and the economy as a whole.

B.4. Matching problems and remedies (Chapter 4)
The long list of questions of the ERG/EC cover letter is not repeated here. The comments hereafter address a subset of the questions.

B.4.1. Cost-orientation versus retail-minus 

Tiscali has long advocated the application of genuine cost-orientation, rather than retail-minus pricing, to bitstream access / wholesale broadband access, and, in many Member States, Tiscali has felt rather isolated, and has not been very successful until now on this point. 

We are therefore delighted to note that the ERG/EC paper provides a thorough economic analysis, which leads to the conclusion, specifically relating to wholesale broadband access (but also other areas), that cost-orientation is to be preferred over a retail-minus approach. 

Tiscali sees no need to repeat the arguments here, please refer to all previous Tiscali submissions to the ERG for our detailed argumentation in favour of cost-orientation.

B.4.2. Migration (and cost-orientation for migration)
Tiscali would wish to add, as was also done in our previous contributions to ERG consultations, that the application of cost-orientation to migration (from retail services and unregulated resale/wholesale offerings to bitstream, between various types of bitstream, from leased lines to bitstream, from bitstream to LLU, from LLU to alternative infrastructures, etc.) is also essential in order to achieve the ‘climbing of the ladder’ which is advocated by the ERG/EC paper. 

The requirement for such migration is acknowledged on page 87 of the paper (without reference to the cost standard). Tiscali is thankful for this, but feels that a great deal more attention should be devoted to migration, for instance by introducing an additional section in the ERG/EC paper, and also in other ERG/IRG/EC work. 

Migration is of such fundamental importance in the current stage of broadband access market development, and is so essential to enable new entrants to ‘climb the investment ladder’, that it deserves to be an action item in its own right in the ERG-IRG Work Programme 2004. Note that migration issues are not confined to wholesale broadband access, but also occur in connection with leased line interconnection, wholesale line rental, etc.

B.4.3. Dynamic access pricing
The ERG/EC paper introduces the suggestion of a dynamic access pricing regime. This is something with which Tiscali does not have intrinsic difficulties from the theoretical and policy perspective, but there are, quite naturally for an operator requiring access, major concerns about its practical application. 

In The Netherlands, before local loop unbundling became available, the regulatory authority decided that the rental charge for unbundled local loops would increase over time. Up-front fees for co-location, on the other hand, were, especially in the early years of local loop unbundling, particularly prohibitive, and affected the economics of local loop unbundling to a much greater degree than the evolving monthly rental charge for the loops. Several LLU operators went bankrupt. Subsequently, after regulatory intervention, some operators were able to reclaim excessive payments for co-location.

Tiscali would urge NRAs to exercise caution, to examine the main cost drivers, and to conduct in-depth consultation with industry before defining any dynamic access pricing regime, and to keep any dynamic access pricing under periodic review, with a possibility for adjustments. 

As was already indicated above, Tiscali also believes that NRAs should not interpret the ERG/EC suggestions in an overly rigid manner, and should avoid predefined sunset clauses amounting to giving the new entrants x years’ prospect of regulated bitstream access, after which the obligation for SMP operators to provide bitstream access would fall away automatically and irrevocably.

B.4.4. Text box on bitstream access
Tiscali is in agreement with the content of the text box on bitstream access, and understands that the ERG/EC Remedies paper is not the place for the ERG/EC to write extensively on this topic.

We do, however, wish to emphasise the following points:

· There is an acute need for wholesale broadband access / bitstream access, and associated facilities, to be made the subject of a reference offer, and NRAs must have powers to modify the reference offer.

The history of the past ± 4 years has painfully demonstrated that leaving it to OLOs/ISPs to formulate requests for special network access, having incumbent operators refuse such requests or applying delaying tactics, OLOs/ISPs complaining to NRAs and/or initiating formal dispute procedures, NRAs intervening (or not), etc. has been a long-winding and often only partially effective process. The time over which this process has unwound itself (or not) has allowed the incumbent operators to capture almost the entirety of the xDSL-based broadband access market. 

Belgium and Spain, where reference offers for bitstream access have existed for several years, and are updated annually, and where the NRAs have powers to modify the reference offer, have among the most mature bitstream offerings available in the EU, and display among the greatest take-up of ATM bitstream. Tiscali’s analysis is that the reference offer has been instrumental in achieving this, and that, if it has not already been done through the IRG, other NRAs should actively study the experience in Belgium and Spain. 

Tiscali requests the ERG/EC to recognise the importance of the reference offer as a key regulatory remedy for wholesale broadband access.

· Tiscali insists on the introduction of a coordinated and regulated migration system. A reference offer for migration is likely to be the only way of achieving an effective and non-discriminatory migration system from wholesale/resale style offerings to bitstream access options that genuinely meet the needs of OLOs/ISPs such as Tiscali. Migration also protects consumers by allowing them to switch broadband ISPs at an affordable price. 

In the absence of migration being the subject of a reference offer, there will either not be any migration system at all (as is the case in the overwhelming majority of Member States today) or migrations will continue to be the subject of tedious individual negotiations, which the SMP operator could unnecessarily prolong, and which could have a discriminatory outcome between various market participants. 

Migration should encompass at least customer migrations from retail xDSL (incumbent provided), wholesale/resale xDSL (incumbent + OLO/ISP provided), and relevant leased lines to all relevant forms of bitstream access. Furthermore, migrations between all bitstream access options should be possible, and in the interests of allowing new entrants to ‘climb the investment ladder’, and promoting infrastructure competition, migrations to LLU/Shared Access, and from incumbent-provided copper loops to alternative infrastructures should also be the subject of urgent regulatory attention.

Tiscali therefore requests that the text box on bitstream access be expanded, to include brief statement on: (i) the usefulness of reference offers, and (ii) the necessity of rapidly establishing effective and economically feasible migration conditions, from a competition and from a consumer protection perspective. A direct reference to cost-orientation, inside the text box, would also be most welcome. 

C. 
Conclusion
Tiscali cannot overstate how impressed it is by the Draft joint ERG/EC approach on appropriate remedies in the new regulatory framework, welcomes it wholeheartedly, and hopes and trusts that it can, hopefully taking into account our suggestions, rapidly be transformed into a formal ERG Common Position, officially endorsed by the European Commission.

Brussels – Cagliari, 19 January 2004

* * * * * * *
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About Tiscali

Tiscali is a licensed telecommunications network operator and Internet Service Provider active in 11 EU Member States, with further activities in EEA and in Accession Countries, and also elsewhere. 

Tiscali provides xDSL-based services to residential and business customers by making use of unregulated wholesale/resale where it is unavoidable, by using ATM and/or IP bitstream access where it is available on acceptable terms, and currently uses local loop unbundling in Denmark and in The Netherlands. The group is planing to migrate from wholesale/resale DSL access and from bitstream access to local loop unbundling in selected areas in some Member States (including France, Italy, and Spain) during the course of the year 2004. Furthermore,Tiscali provides experimental services via a combination of WiFi and satellite in France, and is engaged in trials for the provision powerline-based Internet access in some Member States.
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