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Comments by TeliaSonera on the draft joint ERG and Commission Services approach to remedies under the new regulatory framework 

The European Regulators Group (ERG) has invited interested parties to submit their views on the draft joint ERG and Commission Services approach to remedies under the new regulatory framework of November 21st, 2003 (the Document). 

TeliaSonera likes to comment on three essential issues which are closely linked together. These are: i) treatment of competition law, ii) criteria for anticipating competition problems, and iii) preconditions for imposing price control.  In a final remark TeliaSonera comments on assessments of regulatory options.

Treatment of competition law

On p. 21 the Document explains the three-stage process leading up to the imposition of remedies. Initially, relevant markets susceptible to ex ante regulation are identified according to the three criteria of the Commission Recommendation on relevant markets. One of the three criteria is insufficiency of general competition law. Therefore, since the question whether competition law would suffice is answered negatively at the outset, the Document seems to argue that the impact of competition law is not necessary to consider when imposing remedies.

It is TeliaSonera´s understanding of the regulatory framework that in order to exclude a relevant market, meeting the first two criteria, for ex ante regulation the existence of competition law must be capable of redressing every competition problem on that market. Consequently, if only nine out of ten identified problems are taken care of by competition law, the market must be listed in the Recommendation by the Commission as susceptible to ex ante regulation. This means that the impact of competition law can not be ruled out at later steps. Otherwise there is a risk of over-regulation by imposing remedies where competition law in fact would redress the problems (the other nine in the example).

This issue should be clarified in the Document.

Criteria for anticipating competition problems

On p. 75 the Document states that when remedies are imposed ex ante it is frequently not possible for the NRA to actually observe a certain competition problem and that the appearance of a particular competition problem rather will have to be anticipated. The Document concludes that the NRAs do not need to show that an abuse of market power has actually occurred, but may impose remedies based on the assumed incentives and possibilities the SMP-operator has to behave in an anti-competitive or exploitative manner.

It is true that under the regulatory framework, based on ex ante assessments, the NRAs need not find an abuse of market power by a SMP-operator. On the other hand, an assessment of incentives and possibilities should consider the probability of such an activity taking place. The Document is ignoring incentives not to engage in anti-competitive activities. There are several factors that NRAs should take into account. First of all, NRAs should consider the impact of competition law. An operator abusing its dominant position is risking heavy sanctions. Secondly, in such a situation the operator could foresee action by the NRA to impose ex ante obligations to redress the problems. This serves as strong incentives not to behave in an anti-competitive manner. 

TeliaSonera suggests the Document is modified to better reflect an assessment based on the probability or the likelihood of a dominant operator engaging in anti-competitive behaviour, taking account of all relevant factors in individual cases, rather than the possibility of such behaviour based solely on economic theory.

Preconditions for imposing price control

According to Art 13 of the Access Directive the NRA may impose obligations relating to price controls where a market analysis indicates that a lack of effective competition means that the operator concerned might sustain prices at an excessively high level, or apply a price squeeze, to the detriment of end-users. 

On p 39 the Document states that a price is considered excessive if it exceeds the hypothetical competitive level, i.e. the incurred costs of production. This definition is not in line with case law on excessive pricing. The Court of Justice declared in the case 26/75 General Motors v Commission that a price which is found to be excessive in comparison to the economic value may infringe Article 82 of the Treaty. The concepts of excessive pricing and price squeeze in Art 13 are established in competition case law and should be applied accordingly.

The Document should reconsider the definition of excessive pricing and give further guidance as to the ex ante assessment of the risk of excessive pricing or price squeeze as a precondition for imposing price control. Obligations in this field may be very intrusive. Therefore, there should be high requirements on the NRAs to establish that such obligations are necessary and proportionate. In what situations and under what circumstances is there a high risk of abusive pricing behaviour? And correspondingly, when is the risk low and what obligations are appropriate in these different cases?

The risk assessment should, as pointed out above, be based on the probability of excessive pricing or price squeeze taking account of all relevant factors in individual cases. To give an example: Price regulations under the 1998 framework, being in place for some time, have established certain price levels on the market. When considering whether to maintain or withdraw these regulations NRAs should bear in mind that, due to market expectations, there is little scope for raising prices above the established levels if the regulation is lifted. 

A risk assessment along these lines appears to be in line with the PIB by IRG on the application of remedies in the wholesale mobile voice call termination market of 20 November 2003 (p. 24). IRG finds that price regulation can be an appropriate form of regulation if mobile termination charges in fact are excessive, i.e. significantly above competitive level.

The Document should also clarify in what way this precondition affects the design of the obligation. In TeliaSonera´s opinion a price control must aim at ensuring ex ante that the SMP operator does not charge excessive prices or apply a price squeeze. Obligations restricting the setting of prices to “a hypothetic competitive level”, are unproportionate and not in line with Art 13 of the Access Directive. 

In section 4.5 the Document deals with termination, and in particular wholesale mobile call termination. The section seems to advocate non-reciprocal termination charges under certain circumstances. TeliaSonera likes to point out that if price control is considered justified on this market by the NRA and cost based termination charges is the appropriate and proportionate remedy to redress an identified market problem affecting several SMP-operators, the cost calculation should be based on the costs of a reasonably efficient operator. 

Regulatory Options Assessment 

In the Excecutive summary (p. 12) the Document states that SMP decisions should include a regulatory options assessment of alternative remedies so that the least burdensome effective remedy can be selected. However, in the corresponding chapter (chapter 3), there is no mentioning of such an assessment.

In our view, an assessment of regulatory options should be very useful for the NRAs in order to respect the principle of proportionality when choosing the appropriate remedies.

The Document should therefore deal with this matter in more detail.

Claes-Göran Sundelius

VP Regulatory Affairs

TeliaSonera AB
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