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ERG draft document about appropriate remedies in the new 

regulatory framework – Telecom Italia’s contributions
Telecom Italia thanks the European Regulators Group and the European Commission for the opportunity to participate to the consultation set forth in relation to the ERG draft document about appropriate remedies in the new regulatory framework.

A. GENERAL REMARKS

We would like to point out some preliminary remarks on the issues raised by the Consultation document and then provide specific answers to the proposed questions:

A.1. Regulatory pressure 

The document seems willing to adfirm that a strong regulatory pressure must be still imposed in the electronic communications market, although the New European Regulatory Framework on the Electronic Communications (NRF) unequivocally states the necessity of softening the regulatory environment and underlines that competition law (ex post regulation) should have the priority: we do believe that communications market development will be obtained through network competition, broad circulation of contents and the increase of the Information Society Services. These targets may be reached only by a not intrusive regulation and for this objective we strongly recommend to take into consideration, as a starting point of the application of the New Regulatory Framework (“NRF”), the situation in each Member State on the basis of the IX Report of Implementation.

 We think in fact that every form of “guidelines” should instead be aimed at harmonizing the remedies at European level taking into consideration the existing differences after the first period of liberalization since 1998 until now.

In any circumstances add eventual further obligations should be a task left only to the Commission.

A.2. Bridge remedies and double regulation

We wish to point out some issues raised by the document which, in our opinion, need to be modified in coherence to what briefly highlighted in points 1 and 2.

A.2.1 When applied within the framework of “new measures”, the “bridging theory” of remedies is an only apparently efficient approach, due to the fact that it is already stated that market analysis of the relevant markets must be performed yearly: “bridge remedies” may create artificial competition at retail level and allow the existence of assisted competitors with no credible commitment in their ability to survive when the bridge remedy will be cancelled, so creating likely risks for the market. On the contrary, the “bridging theory” can be effective if applied to the existing obligations, just for clarifying the timetable requested for the implementation of a regulatory vacation.

If any additional burden is imposed by the NRAs, it should be timely limited in order not to hamper the development of the alternative networks. Indeed, the definition of “bridge remedies” – even though they aim to a facility based competition – should be accompanied by accurate descriptions of the goals, the pros/cons, the rules (i.e. geographical limits), the time schedule (i.e. time limits) and the related commitments to be asked to OLOs (to be verified at the end of the bridge remedies’ expiration period), in order to effectively provide incentives for the implementation of alternative infrastructures.

A.2.2 The relationship between wholesale and retail markets 

We would like to point out how the EC regulatory approach (which the ERG consultation document should refer to) reiterates the criteria expressed by Directive 2002/22/EC and by EC Recommendation on relevant product and service markets (February 11, 2002) stating that ‘Regulatory controls on retail services can only be imposed where relevant wholesale or related measures would fail to achieve the objective of ensuring effective competition.’
” 
We do agree with such a vision which states that retail regulation should be applied only in case of failure of wholesale regulation; consequently we strongly ask ERG to clearly point out towards the NRAs the necessity to analyse retail markets only after having examined the correspondent wholesale market. In fact, only after a detailed analysis of the wholesale market (and of the necessary remedies) it is possible to decide if “relevant wholesale or related measures would fail to achieve the objective of ensuring effective competition”
: this simple guideline can be very effective for the market and can be implemented by NRAs ensuring clear methods for aiming the objective of a concrete harmonization.

A.2.3 Consistency between regulation at different layers of production
The new regulatory framework when stating that retail measures have to be applied only in case of failure of wholesale measure states that the wholesale market/measures should be analysed/defined before analysing the retail ones. The problem is not merely theoretical: where effective regulation is applied at the wholesale level, intrusive regulation at the retail level will be not only redundant but also harmful. Indeed, remedies have always some costs which will burden both companies and consumers (in terms of higher prices and/or less choice). Therefore also this simple guideline - the wholesale market/measures should be analysed/defined before analysing the retail ones – could represent an effective tool during the application phase.
A.2.4 Broad interpretation of art. 17 of USD

According to the document, the SMP operator is obliged to inform the NRA about the new offers and price modifications. However, art. 17 of USD does not include such an obligation. Therefore, any additional obligation rather than those provided for by the NRF is not admissible, mainly applying an ex ante approach.

This is a clear example that the ERG draft seems to consider not only the remedies mentioned in the Directives of the NRF but also new ones.

The possibility for NRA to apply different remedies from the ones provided in the new regulatory framework is provided - in exceptional circumstances – only by art. 8 (3) of the Access Directive (Directive 2002/20/EC)
, with reference only to the wholesale markets and with a precise procedure which expressly gives the Commission a veto power. This power is meant to give to operators a further warranty of a predictable and certain regulatory framework. However, this provision (that is to say: this possibility for the NRA to impose different obligations and the related procedure to grant a predictable regulatory environment) is not present in the Universal Service Directive (Directive 2002/22/EC).
A.2.5 The first mover advantages

The width of this concept seems to lead to the automatic application of ex ante regulation in every situation in which incumbent operators invest for entry in emerging markets. It is too broad for an effective application to an industry that is characterized by a strong rate of technological development.

A.2.6 Methodological and procedural aspects
Furthermore, the document states that the choice and design of remedies is the third step of a procedure which is composed by 1. the definition of a relevant market, 2. the identification of SMP and 3. the determination of remedies. According to art. 16.4 of the Framework Directive
, in the definition of relevant market, the evaluation of the level of competition and the assessment of the SMP operator is required. If it is true, it should be better clarified why the identification of competition problems is carried out also in this context (with the identification of 4 market constellations) and does not correspond to the one already carried out in the framework of the recommendation on the relevant markets. However on page 56, the document refers to the market analyses as the only occasion to carry on the assessment of the competitiveness of the market.

A.2.7 “Competition suffering” 
The document should better explain the relationship with the other documents grounding the NRAs analyses (Recommendation on markets, Guidelines on market analyses) and should better clarify its scope, increasing legal certainty and transparency. In order not to lead to misunderstandings and underlining again an issue already mentioned, this text should confirm that NRAs must firstly assess the competitive level of the market, then identify SMP operators and finally decide on remedies. The ERG document seems to present an automatism between competition issues and remedies, without considering the aspects (such as cost-benefit analysis for the application of remedies) that should be considered before apply further obligations in the electronic communications market.

A.3. Network competition vs. service competition

Another consideration to be made is that the text appears to be contradictory in respect of the regulatory strategies on facility based competition vs. service competition. In fact, in some parts of the document attention is given to the fact that a facility based competition is to be promoted while in other parts the document seem to ask for a service competition (application of complementary and simultaneous strong regulatory measures: WLR, bitstream, reselling, price cap …): this leads to an overall ambiguity to the detriment of the certainty and predictability of the regulatory framework.

In fact, on one side it admits the necessity of orientation to a regulatory environment that does not hamper network competition, on the other side – and in a contradictory manner – it expressly mentions the possibility to apply in a complementary way all possible forms of service competition regulatory policy: bitstream access, Wholesale Line Rental, reselling. We remind that this strong regulatory environment will never permit a concrete promotion of network building, in a sector – as the electronic communications sector – that needs heavy financial investments for start up.

A.4. Competition at local level
We want also to highlight the need of better clarifying in the document the fact that, also on the basis of the IX report adopted by the Commission, competition and price reductions are better gained in those countries where an effective access competition at local level is in place:

1. development of local loop unbundling (Germany, Italy).

2. cable access vs. DSL (Belgium, Denmark, Sweden, Austria, UK and the Netherlands).

An accurate reading of the IX implementation report suggests, in fact, reasons in favor of this approach: an access-based model will not sort positive effects, in the long run, as to the achievement of a competitive environment in the sector. Data from the report show that regulation has brought about a sharp decrease in the price of the different form of access within the member states, particularly as regards ULL and shared access
. 

It must be properly noted that a competitive environment with high rate of broadband penetration has been detected in those countries where the market is characterized by facilities-based competition: new entrants are therefore able to provide access to customers independently from the incumbent by means of alternative platforms.

A.5. Newly emerging markets

Furthermore the document expressly refers also to those markets that in our opinion must not be subject to any form of regulation: the newly emerging markets (Internet, broadband, data services on GPRS/UMTS, digital TV, Wi-Fi, etc.) and, in general terms, all services of the Information Society
, which represent the key of the growth of the European economy. Therefore, such markets must not be anyway regulated. 
As a matter of fact, the definition of emerging market is a very sensitive issue for determining the right approach in order to provide the appropriate incentives for innovations and in order to strengthen infrastructure competition.

The document provides a test to define emerging markets which corresponds to the tradition test to define any market according a competition law analysis. The SSNIP (“small but significant non-transitory increase in price”) test is useful to define substitutability but does not provide the correct signal to detect if a market is an emerging one.

In order to detect if a market is emerging, other elements should be taken into account such as the level of penetration, the risk of entry into the new markets, the services offered to consumers, the impact of the intervention on the timing and diffusion of the necessary infrastructure to provide innovative services.

Therefore, the whole philosophy of the ERG document about the newly emerging markets (chapter 3 page 69) is not acceptable, since it is contrary to the spirit of the NRF. 
Finally, the terminology used at page 12, which refers to the “legacy infrastructure” as a key for the incumbent to promote the services in the new emerging markets, leveraging its dominant position in the access market, is too broad.

Therefore it is necessary that the exceptional circumstances related to the application of remedies in case of such a leverage by the incumbent, must be strictly specified and limited, otherwise all new emerging markets could be subject to remedies.

Furthermore, we remind that such kinds of evaluation have a political and strategic nature, rather than a regulatory one, so that the Governments/Communications Ministries should decide on the matter, rather than the sector Authorities. 
B. QUESTIONNAIRE 

B.1 Chapter 1: Typology

Do you agree that the description of the competition problems provides the requisite level of detail? If not, please highlight areas where you would like more detail to be included in the final document.

B.1.1 GENERAL REMARKS

An area not addressed in the document is that of Cross-Subsidization, mainly referred to the behaviour of the companies that provides public utilities other than telecommunications. Indeed, the description of the competition problems seems to be unbalanced and does not take into account the matter that the existing situations are different from Member State to Member State. The document assumes the worst cases in Europe as a reference and this approach can lead to a misunderstanding: on one hand, some segments of the communications market are already over-regulated; on the other hand, the document does not take in any consideration other critical issues (and the pertinent remedies) whose solution is fundamental for the development of competition in the communication sector. 

Specifically, we refer to the risks of cross-subsidization, that have been evaluated only with reference to vertical and horizontal leveraging by SMP operators and not also with reference to possible anticompetitive behaviours of some Public Utilities.

As a matter of fact, in the past years, many public utilities (electricity, railways, water companies) entered the electronic communications sector, using their own infrastructure to offer competitive services. This leads to two main problems:

1. most of these companies are state owned and their main business is operated in monopoly regime; therefore there is a strong and permanent risk of cross-subsidy from the monopoly activity towards the competitive telecommunications markets;

2. another unfair behaviour is “infrastructure cross-subsidization”: these companies have their own ducts and poles (built to support the main business) which are also used to provide communications services. No reference is made in the document to cost accounting and non discrimination issues in this critical area.

B.1.2. STRUCTURAL BARRIERS

Page 23/24, Consultation document: “While there is very limited scope for NRAs to address structural barriers….” 

Chapter 1 of the Document is the chapter where the overall approach is outlined; therefore we think that it’s very important to establish a clear and commonly agreed theoretical basis on which to build up the following parts of the Document.

Having that in mind, we think that the above statement is not coherent with other parts of the Document and could be strongly misleading, giving- in association with a few other sentences in the Document 
 - the idea that no effective regulatory attempt can be made to address structural barriers and that, therefore, remedies at retail level are always to be set.

The reasons we consider that statement as not correct are the following:

· Structural barriers- as defined in Commission Recommendation (
) and as referred to in section 1.1 of the Document (“structural barriers may be found to exist when the market is characterised by substantial economies of scale, scope and density and high sunk cost.’) - are mainly related to wholesale markets.
· In fact, as an example of this situation the Document itself gives the case (see section 4.2) of the “Access Network (or at least parts of the access network)” which “is particularly hard to replicate due to significant economies of scale and large sunk costs in many cases”. According to Commission Recommendation of 11/02/2003 on Relevant Product and Service Markets, Access Network services are referred to as a Wholesale Market, specifically Market N°11
;

· The Document itself clearly states that (see Section 3.2 page 58) “…. where infrastructure competition is not likely to be feasible, due to the persistent presence of significant economies of scale or scope or other entry restrictions, NRAs will need to ensure that there is sufficient access to wholesale inputs” and that (see Sections 4.2.1 and 4.2.2) regulatory remedies can be defined and imposed on that market (e.g. remedies in order to avoid denial of access, and ensuring access).

Therefore the Document itself gives examples of important and effective regulatory measures at wholesale level which are explicitly and clearly aimed to resolve/lower specific structural barriers.

Consequently we think that it’s not correct to outline in Chapter 1 an overall approach on remedies starting from the (wrong) assumption that “there is very limited scope for NRAs to address structural barriers” i.e. that structural barriers cannot be addressed by any regulatory measure; such an approach would inevitably lead to the (misleading) conclusion that asymmetric regulatory measures at retail level would always be needed, irrespective of the (possible) existence of remedies at wholesale level and of the existing level of competition. 
On the contrary we do think that there is “scope for NRAs to address structural barriers”, by setting remedies at wholesale level, if needed.

We would like to stress this issue also because we believe that in many parts of the Document (particularly in Chapter 3) the concept that “remedies at retail level should only be defined if remedies at wholesale level are seen not to be sufficient” is not clearly stated.

On the contrary and repeating what we already said before, this concept is clearly outlined in the Commission guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services (2002/C 165/03) where at Point 84 it is stated that 

“if an undertaking has been designated as having SMP on an upstream wholesale or access market, NRAs will normally be in a position to prevent any likely spill-over or leverage effects downstream into the retail or services markets by imposing on that undertaking any of the obligations provided for in the access Directive which may be appropriate to avoid such effects. Therefore, it is only where the imposition of ex-ante obligations on an undertaking which is dominant in the (access) upstream market would not result in effective competition on the (retail) downstream market that NRAs should examine whether Article 14(3) may apply.”

B.1.3. Vertical leveraging (Section 1.4.1 Consultation document):

Leveraging is defined as “behaviour by which an undertaking with SMP on one market transfers its market power to another, potentially competitive market”; vertical leveraging is defined as “any dominant firm’s practice that denies proper access to an essential input it produces to some users of this input,……..” The section is then devoted to address possible anticompetitive “vertical leveraging strategies”.

In such a context we suggest to make it clear in each following sub-section that the cases being addressed are all related to situations where the Operator has been notified as having SMP. 

We believe that the present wording it’s not completely clear and could be ambiguous; as an example under subsection “Strategic design of the product” we read that “Strategic design can embrace all types of product characteristics like design, compatibility, norms and standards, etc. and can either raise rivals’ costs or restrict competitors’ sales. The SMP undertaking may, for example, use standards which are easy to meet for their own retail arm but not for alternative operators, which may have to make additional investments to ensure compatibility or make access/ interconnection technically possible.”

Such a wording is “focused” on the status of the Operator (an “SMP operator”) and not on the “market” where the Operator has been notified; in other words the statement could be interpreted as stating that a SMP Operator (in a specific market) can be deemed as acting in a anticompetitive way even if it uses in different (not SMP) markets or areas “standards which are easy to meet for their own retail arm but not for alternative operators”.

It should also be considered that a correct assessment of such an indicator (Strategic design of the product) must take into consideration the dimension of an operator, whether is a national, European or a worldwide operator. 

For instance, in the mobile market, an operator as 3 in Italy is a new entrant in many national markets, but, if we consider the countervailing buyer power that it is able to exert at a world-wide level towards manufactures or within standardization organism considered as a Group
, we realize that its market power is bigger than a national-basis incumbent operator.
Therefore we suggest to clarify that such a situation would be seen as anticompetitive only in those markets where the Operators has been notified as SMP operator. 

Similar remarks apply to other parts of this Section; therefore we ask to carefully review the text.

B.1.4 Vertical integration benefits
Finally, while the Documents extensively deals with problems (Vertical leveraging) coming from possible anticompetitive behaviours related to vertical integration, no reference is made to the benefits which – as widely recognized - come from vertical integration
, so that it appears that vertical integration is “per se” an anticompetitive situation to be dealt with, through specific remedies. 

On the contrary, we remind the document of the OECD 2002/13, that states that “the traditional argument in favour of maintaining a variety of economic activities within one very large corporation is that this generates economies of scope and scale through incorporating a wide range of related economic activities within the one organisation. A horizontally and vertically integrated incumbent can generate internal synergies that enhance efficiency
. […] A vertically integrated telecommunications company may achieve lower cost structures, for instance, by spreading billing costs across a wide range of services. Similarly, it can produce service packages ('bundling') at a lower cost than a firm producing the same services on a stand-alone basis. Vertical integration enables the firm to coordinate production and investment decisions by minimising external transaction processes and their attendant costs and delays. Such a mode of operation is particularly necessary in an industry operating on the 'technological frontier', where internal processes and structures need to be highly responsive to change”
.
The outcome of vertical integration is therefore a benefit to final users and an incentive to a more efficient competition.

Therefore we request that the document will have to

i) consider the benefits of Vertical Integration; and then

ii) recognize that there is in principle a risk that these benefits could be outweighed by possible anticompetitive behaviours; and finally, 

iii) state that only if and when a risk of a specific anticompetitive behaviour is found (according to the market analysis) to be high and significative, then appropriate and proportional regulatory remedies could be introduced.

B.1.5 Price Discrimination (Reference Section 1.4.3.2 Consultation document): 

Section 1.4.3.2 states that: “Price discrimination occurs when two or more similar goods are sold at prices, which are in different ratios to costs of production. This includes cases where similar goods produced at the same costs are sold at different prices as well as cases where products are sold at the same price although the costs of production differ. In order to be able to discriminate on price, three conditions have to be fulfilled: (i) the undertaking has to have (at least some) market power, (ii) it has to be able to sort customers, and (iii) it has to be able to prevent resale.
If only one SMP market is involved (as in case 3), the effects of price discrimination are ambiguous. In some cases, price discrimination may increase welfare compared to situations without price discrimination, especially when total output rises. In the presence of large fixed costs, for example, where marginal cost pricing is not viable, price discrimination can be desirable. Nevertheless, as long as market power exists, one or all prices are likely to be above costs, and welfare will usually fall short of its maximum value under competition. Regulatory intervention might then be justified.”

This discussion of price discrimination fails to distinguish between market power that arises in competitive markets (merely because the market is not perfectly competitive) and market power of sufficient significance to raise regulatory concerns. 

The wording is also loose in that it appears to confuse raising price above marginal cost with price discrimination.

Finally, it ignores recent developments in the literature.

Specific comments include the following:

(1) The ERG/EC document states that an undertaking must have at least some market power for it to engage in price discrimination. This may be true, however, the way to interpret this statement is that price discrimination would not occur in perfectly competitive markets (which is the only situation is which no market power exists). Real world markets are not perfectly competitive and therefore there is the potential for price discrimination in any real world market, including markets that can be deemed “effectively competitive markets” according to the definitions of the framework directive. In fact, price discrimination is widespread in these markets, where it is efficiency-enhancing. The ERG/EC document fails to make this clear and as a result there is a risk that readers may incorrectly infer that the existence of price discrimination is evidence of SMP or in some way is necessarily a negative outcome. It is important that the ERG/EC document makes clearer that there is nothing that is for itself problematic about price discrimination.

(2) The ERG/EC paper states that the effects of price discrimination are ambiguous where only one market is involved. However, recent literature indicates that in some oligopolistic markets an unambiguous improvement in welfare may result from price discrimination. Corts
, who focuses on the price and welfare effects of third-degree price discrimination in a setting with differentiated-goods and oligopoly shows that “unambiguous price and welfare effects may arise when firms differ in their ranking of consumer groups by their demand elasticities at a given rival’s price. Holding rivals’ prices fixed, every firm has an incentive to raise price to its ‘‘strong market’’ and to lower price to its ‘‘weak market.’’ In an asymmetric model, all firms need not rank the same group as the strong market. As a result, some firms may have an incentive to lower prices to every group when permitted to price discriminate; if this elicits a strong enough competitive response, prices may fall for every group and consumer welfare may unambiguously increase for all consumers.” 
(3) The ERG/EC also state that “Nevertheless, as long as market power exists, one or all prices are likely to be above costs, and welfare will usually fall short of its maximum value under competition. Regulatory intervention might then be justified.” This is a very general statement and seems to imply that regulatory intervention is required in a wide range of markets where prices lie above marginal cost (independent of whether this involves price discrimination). Yet, just as with price discrimination, in many cases mark-ups are likely to be, or can be demonstrated to be, efficient. As an illustration, consider effectively competitive markets with fixed costs that are large when compared with marginal cost (for example, restaurant food in a large city, or a highly dynamic market where innovators are rewarded, but where expected economic returns over time are zero), as well as theoretical models such as a contestable natural monopoly and certain forms of monopolistic competition. In each of these cases from practice and theory, if price was held to marginal cost, efficiency outcomes would be lost.

(4) In confusing price discrimination with raising price above marginal cost, a further error is committed in that the ability to price discriminate, most especially in upstream markets, combined with the availability of hidden contracts, reduces a firm’s capacity to sustain monopoly prices. Instead, as the literature of the past decade has made clear, savvy purchasers, aware that the firm will cut prices to more marginal customers, will not make purchases until they receive a cut-price (that is, non-monopoly) offer.
 

(5) Price discrimination is not an abusive practice for itself. For instance, if such a practice had the effect to develop market, due to a fair commercial strategy, then its final effect should be positive for the market as a whole, and thus for consumers. 

It follows that in this case, NRA must prove that price discrimination had an abusive effect. 

(6) Finally, it is worth making explicit what is at best only implicit in the ERG/EC’s position: that regulatory intervention is not free, but rather carries with it its own distortions. Thus merely postulating some deviation from perfect competition or even effective competition does not make a case for regulatory intervention. Rather the putative benefits of regulation must reasonably be expected to outweigh its expected efficiency losses. Indeed, as already indicated and suggesting the irrelevance of the perfectly competitive benchmark for policy making purposes, in the case of effective competition, regulatory intervention would worsen market outcomes.
In conclusion, in real world markets some degree of market power always exists and indeed often plays an important role in ensuring efficient cost recovery. Therefore, perfectly competitive markets, where price cannot deviate from marginal cost, are not a relevant benchmark when considering whether or not regulatory intervention is required, and all the more so when the potential costs of regulation are taken into account.

Instead: 

· regulatory oversight should be focused on markets where significant market power can be exercised (taking account of existing regulatory constraints that may prevent the use of such power); and 

· regulators need to be sensitive to the role of price discrimination as a means of efficiently recovering fixed costs (especially important in telecommunications), and realistic about their capacity to effect efficiency-enhancing regulation.
2. Are there relevant examples of competition problems that are not covered by this framework? If you believe that there are, please provide details.
An area not addressed in the Document is that of Cross-subsidization by Public utilities; please see comments in previous section.

B.2 Chapter 2: Remedies

Do you agree with the description of remedies provided, in particular, does it provide the requisite level of detail?

B.2.1 GENERAL REMARKS

As a general comment, while the Access Directive obligations and related remedies are adequately described, there is a lack of clarity for what concerns retail obligations and remedies, as stated in the Universal Service Directive (see our general remarks on the “double regulation”). 

The Framework Directive sets (cons. 27) the principle that “ex ante regulatory obligations should only be imposed ….. where national and Community competition law remedies are not sufficient to address the problem”: the whole approach to retail remedies, with no defined boundaries and measures proposed just as examples, seems to be in contradiction with this principle. Furthermore this does not facilitate the regulatory harmonization between different Member states.

B.2.2 Page 46, Consultation document: “The Access Directive and the Universal Services Directive contain a list of obligations that may be imposed on operators with SMP in wholesale and retail markets respectively,….” 

The statement is correct; however at page 47 section 2.2, when listing all “Remedies available”, no reference is made to the important fact that some of the remedies are applicable only to wholesale markets. In fact is affirmed that “The Access and Universal Service Directives give a considerable amount of guidance regarding

the use and linkages between the different remedies:

-Transparency

-Non discrimination

-Accounting Separation

-Access to, and use of, specific network facilities

-Price control and Cost accounting Obligations”
without clarifying that different “descriptions” of those remedies are given when referring either to wolesale or to retail markets. For instance some of those remedies are applicable also to retail services but specifying that clear limits are to be provided in implementing them: (i) “Transparency” obligations towards end users (art. 22), (ii) “Non discrimination” obligations (“no undue preference to specific end users”) (art. 17/2) and (iii) “Accounting Separation” obligations (“necessary and appropriate cost accounting systems …format and accounting methodologies”) (art. 17/4).

Therefore some misunderstanding could arise; for instance Section 2.2.5 on the remedies of Price Control and Cost Accounting could be wrongly seen as applicable also to retail services, given that in the section no reference is made to wholesale services.

We ask therefore to better clarify in each section which remedies are applicable to which market (wholesale or retail) [see also point 108 of Commission guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services (2002/C 165/03)]

B.3 Chapter 3: Principles for imposing remedies

Are there any further principles, in addition to those set out in Ch. 3, that you wish to propose? If so, please justify them on the basis of the Directives.

B.3.1 GENERAL REMARKS

First of all we would like to make some specific comments on some of the Five Principles stated at pages 58 and 59 of the Document, then we will focus on an additional principle to be included, finally we will make some additional considerations
B.3.2 Page 58, Consultation document: “A second principle is that where infrastructure competition is not likely to be feasible, due to the persistent presence of significant economies of scale or scope or other entry restrictions, NRAs will need to ensure that there is sufficient access to wholesale inputs. Thus, consumers may enjoy the maximum benefits possible. In this instance, NRAs should also protect against the potential behavioural abuses that might occur.”

We agree upon that; however we feel that in order to assess if infrastructure competition is likely to be feasible or not, or – which is also of the utmost importance- to assess the possible level of achievable infrastructure competition, much greater emphasis should be given to the concept written in small fonts at the bottom of the page, i.e. that the concept of replication feasibility should be interpreted in a wider way, that is taking into account what explicitly stated in Footnote 61, i.e. “When referring to replication in this chapter, what is really being referred to is other infrastructure that is capable of delivering the same services. Thus, the replication need not be on the basis of the same technology and, even if it is, there is no assumption that it will be configured in the same manner.”

As an example, while the traditional way of delivering retail telephone access services to business clients was based on a “copper loops” infrastructure, alternative networks are largely based on an optical fiber infrastructure; therefore the possible level of achievable infrastructure competition should in this case tale into account not only copper access networks but also fiber infrastructures and wireless networks. Other examples could be given.

We ask therefore to clarify the important issue that infrastructure competition and infrastructure replication not necessarily have to be implemented on the basis of the same technology.

It should also be noted that such a principle has to be taken into account in the deployment of the remedy. As a matter of fact, when we talk about competition concern that can be addressed through cost accounting remedy, we consider that the retail minus approach is the best one, because it doesn’t weak the incentives to invest in competing infrastructures.

B.3.3 Page 59 section 3.2.1, Consultation document: “Remedies should be based on the nature of the problem identified”.
Reference is made to the case of the local loop, its implication on bitstreaming, the appropriate remedies and their implication on rolling out of alternative infrastructures.

We agree on the importance of the concept that “Remedies should be based on the nature of the problem identified”. 

However we think that this section is outlined in such a way that it just constitutes an example of how to define a “remedy which is not based on the nature of the problem identified”!

In particular it is stated that “In terms of access to the local loop, the fundamental problem is that there are extensive economies of scale, from which the incumbent benefits. The bitstream regulation for example gives entrants access to the incumbent’s economies of scale in the local access network, which is the root cause of their market power” and that “ Together with appropriate access remedies it [the bitstream regulation] allows entrants to build a customer base for their services which in turn may give the critical mass that allows those competitors the chance to invest in their own infrastructure so that competition would become self sustaining. Whilst this addresses the problem directly, it is clear that new entrants will have to be facilitated in progressively rolling out their own infrastructure by a series of other remedies that enable firms to make ‘a bridge’ between each successive step. The notion of bridging remedies enabling new entrants to progressively rollout their own infrastructure is dealt with later”.

We feel that the text is strongly misleading and that it should be revised in the light of the two following considerations.

The first one is that if an Operator has been notified as SMP on market 11 (“metallic access to unbundled loops….”) and the LLU remedy has been imposed, then it’s the LLU (and not bitstreaming!) the primary remedy (together with “ancillary” or “complementary” LLU remedies, as colocation, shared access, energy provision etc,) which “gives entrants access to the incumbent’s economies of scale in the local access network”.

Therefore a “bitstreaming” remedy should be imposed only after assessing that there are specific reasons, other than that of giving entrants “access to the incumbent’s economies of scale” in the local loop, for imposing this additional remedy.

Having that in mind, the second consideration is that the concept that “new entrants will have to be facilitated in progressively rolling out their own infrastructure by a series of other remedies that enable firms to make ‘a bridge’ between each successive step” could be dangerously misleading and should be carefully clarified. In fact – provided that LLU service are effectively provided at regulated costs and conditions when and where new entrant ask for them- there is no particular reason why new entrants couldn’t invest in duplicating those parts of the bitstreaming infrastructure which can be bought on the market (e.g. Dslam, ADSL Modems, ATM nodes, IP nodes) or which can be built by themselves or bought by other operators in a competitive context (e.g. transmission links between nodes, etc); consequently there is not “a priory” requirement to “guarantee” by ex ante remedies (imposed on the operator already notified as SMP in market n° 11 ) that the new entrants will be facilitated in progressively rolling out their own infrastructure.

In other words the term infrastructure is too wide in sense and the document should clearly clarify if it’s talking about bottleneck resources or about resources reasonably available on a competitive basis.

Therefore we ask to put in evidence that, as a matter of fact, a bitstreaming service includes both types of resources and that, therefore when stating the reasons why bitstream regulation should be set, it’s important to better clarify which is “the real nature of the problem identified” and- consequently- to decide on the remedy. 

In particular strong evidence should be given to the fact that:

i) may be that there are reasons why bitstream regulation should be set, but 

ii) these reasons should not – in general - be found neither in the necessity of giving entrants” access to the incumbent’s economies of scale in the local access network” (which is an issue already properly addressed by LLU remedy) either in the “a priory” necessity to facilitate investments in replicable infrastructures: both these two approaches seem “dogmatic” and accordingly not coherent with the approach suggested by NRF.
Please see also (below) TI’s considerations on the issue of “balancing short term and long term objectives”

B.3.4 Page 60-3.2.2 : “Protecting consumers where replication is not considered feasible “

The Document initially states that “As part of the process of arriving at a point where remedies must be selected, the NRA will have undertaken a detailed review of the market. In those areas where the view is taken that new entry/replication is very unlikely (and there is very little uncertainty surrounding this assessment for the foreseeable future), the NRA has two concerns. Firstly, to ensure that as much services competition is encouraged as is feasible. Secondly, that there is a sufficient return on the existing infrastructure to encourage further investment and to maintain and upgrade existing facilities.” 

It’s therefore clear that “ sufficient access to wholesale inputs” is to be guaranteed in such a way that any restriction coming from “bottleneck” resources is eliminated. This is a fundamental issue, which therefore must be approached in a very rigorous way. In the same section the Document correctly states that “The NRA’s main concern will be on ensuring that there is sufficient access to wholesale inputs so that service competition can flourish. Competition at the service level must be undistorted by activities of the upstream infrastructure provider.”. 

However the following statement is quite ambiguous: “In those instances where replication is not considered feasible, promoting service competition is an important goal for the NRA as it is only through vigorous competition in services that consumers can enjoy the maximum benefits possible.”

The statement is ambiguous because it can be interpreted in two very different ways:

a) sufficient access to wholesale (bottleneck) inputs must be guaranteed, in such a way that the new entrant can implement its own infrastructure also using the bottleneck inputs to be provided at regulated terms, and in this way be able to provide retail services (e.g. this is the case of access to call origination and termination wholesale services, which, together with CPS, have given new entrants the possibility of integrating - through interconnection - their backbone infrastructure with those of the incumbent, so providing retail services) ; or

b) sufficient access to wholesale (bottleneck AND not bottleneck) inputs must be guaranteed, in such a way that the new entrant can provide retail services, without significantly investing in its own infrastructure. For instance this would be the case of the bitstreaming access to be provided at regulated terms, or the case of Wholesale Line Rental. 
An interpretation according to the philosophy at point b) above is not deemed to be correct; indeed, it would be contrary to Point 84 of “Commission guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services (2002/C 165/03)”. An approach such at point b) would not imply that new entrants, willing to invest in infrastructures, were given the ability to do so (also through access to bottleneck resources) but would simply imply that “reselling” practices of retail services were seen as the main way of implementing competition. (see also considerations about infrastructure competition in following sections). 

Therefore we ask to amend the statement and to clarify that the NRA’s main concern should be that of “ensuring that there is sufficient access to wholesale inputs so that new entrants are able to invest in infrastructures and exploit their investments in not bottleneck resources, and consequently service competition can flourish.
B.3.5 Further principles to be included

The main additional principle to be included in Chapter 3 is that remedies on a downstream market should be imposed only when ex ante remedies on the upstream market would not result in effective competition in the retail market.

In the present version of chapter 3 there is a lack of consideration of the relationship between wholesale market obligations already imposed and retail market obligations. However Point 84 of “Commission guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services (2002/C 165/03)” clearly states that “if an undertaking has been designated as having SMP on an upstream wholesale or access market, NRAs will normally be in a position to prevent any likely spill-over or leverage effects downstream into the retail or services markets by imposing on that undertaking any of the obligations provided for in the access Directive which may be appropriate to avoid such effects. Therefore, it is only where the imposition of ex-ante obligations on an undertaking which is dominant in the (access) upstream market would not result in effective competition on the (retail) downstream market that NRAs should examine whether Article 14(3) may apply.”
Whilst we recognize that this principle is referred to in Chapter 2 of the Document
, we note that the context (in chapter 2) where it’s recalled is that of Retail services defined in the Universal Service Directive, with specific reference to the remedies of carrier selection or pre-selection 
 ; therefore we strongly feel the necessity that the above Principle - which has a more general value and which we consider as a fundamental one - is clearly stated also in Chapter 3, as one of the Principles to be followed by NRAs.

Finally, and in more general terms, we remind that there is the need to stress “timing” as a critical factor for market analysis: the new framework was published in March 2002 and the new remedies – coherent with the results of market analysis – should be put in place as soon as feasible, possibly in the first months of 2004. The Commission should provide inputs on how to guarantee that the principles of the new framework are implemented; in case of NRAs’ delays in completing the market analysis; in particular, in the cases in which adequate wholesale obligations are already in place, the application of “old” retail remedies should be suspended.

Looking at the objectives in Article 8(2) of the Framework Directive, what are your views about how NRAs can balance short term and long term objectives?

6. Do you think that there are any trade-offs between short-run service competition and long run infrastructure competition? If yes, please highlight potential areas and provide relevant examples. In this context, what are your views on the approach that NRAs should take in relation to (short term) business failures?

B.3.6 GENERAL REMARKS

The document is a willingness to maintain or even reinforce the “regulatory pressure” on the electronic communications market as a whole, despite the orientation of the New Regulatory Framework. In fact, on one side it admits the necessity of a regulatory environment that does not hamper network competition, but on the other side – and in a contradictory way– it expressly mentions the possibility to apply in a complementary way all possible forms of service competition regulatory policy, such as: bitstream access, Wholesale Line Rental, reselling. We do believe that a regulatory environment of this type will never permit a concrete promotion of network building, in a sector – as the electronic communications sector – that needs heavy financial investments for start up.
B.3.7 Page 85, Consultation document WLR and Reselling remedies.

When referring to the development of infrastructures, the document does not specify which “infrastructures” it refers to. 

Indeed, we acknowledge that there is a large consensus on the concept that when talking about bottleneck infrastructures (for instance, the access copper network) there is the necessity of some remedies (e.g., in the case of access network, a principal remedy together with a number of additional remedies - (such as co-location, virtual LLU, and so on, aimed both at:

· allowing OLOs to invest in their complementary own infrastructures (e.g. switches, equipments, fiber, digital trunks,…); that is in - infrastructures which absolutely cannot be considered as bottleneck infrastructures (non-bottleneck infrastructures), so that

· OLOs can provide retail services, whose cash flow would in turn allow them to invest in infrastructures “other” than the bottleneck infrastructures of the incumbent (for instance adopting alternative technologies in the access network). 

However there is a risk of ambiguity when stating the goals of the remedies to be defined; we feel that the Document should clearly state to operators notified as SMP operator in a wholesale market, cannot be imposed remedies simply aimed at:

· artificially allowing OLOs to gain immediate return on infrastructure investments (since investments in infrastructure are, by definition, “long run investments”);

· allowing OLOs to invest in infrastructure not by means of their financial resources (provided by the shareholders) but by means of resources (cash flow) artificially “switched” from the SMP operator retail activities (e.g. by means of market share losses artificially caused by a “stress” in the remedies’policy). This would represent an artificial financial channel.

On the contrary, the document should clearly state that a long term sustainable infrastructure competition should be based on three fundamental conditions:

· The acknowledgement that infrastructure competition can only be based on the existence of entities (the New Entrants) really able and willing to invest, and

· The existence of a regulatory environment which will give more incentives to long term investments (infrastructures) instead of short term initiatives (e.g.simple reselling), and

· The existence of ex ante remedies able to allow these entities to get access to real bottleneck resources at reasonable terms (if necessary, at regulated terms). 

Therefore, we criticize the fact that the document states the necessity of service competition remedies, such as WLR and reselling, as incentives for the new entrant to invest, not taking in due account the necessity to stimulate the communications market towards a clear network investment policy.

Without a strong message by the European National Regulators aimed at building communications infrastructures, a market founded on a plurality of networks will never be reached.

In summary, we think that the present ERG/EC document has the strong risk of giving a wrong message, since it proposes types “bridge” regulatory instruments that do not stimulate the operators to invest in infrastructures. A new entrant will be entitled to use forms of reselling or other network access possibilities, that will never permit the creation of proprietary networks. In such a manner, financial investments do not derive from new entrants’ shareholders, but from the artificial market share loss of the incumbents imposed by the regulator!

Do you agree with the proposed treatment of emerging markets? If not please provide details.

B.3.8 For what concerns emerging markets, it should be further stressed that competition law is normally able to prevent unfair behaviours: it should be avoided to proceed to a constant increase in the number of relevant markets, with artificial micro segmentations. As regards to the definition of emerging markets, please see paragraph A.5.

Are there any special considerations which should be taken into account in designing appropriate and proportionate remedies for the markets in accession countries?

B.3.9 As regards to emerging markets, please, see general consideration in paragraph A.5.

B.4. Chapter 4: Matching problems and remedies

Do you agree with the description of problems and related remedies? If not please provide an alternative analysis.

Do you agree that the document offers sufficient guidance concerning the approach on remedies to be taken by NRAs? If not, please highlight those areas where you would wish to see more guidance provided.

B.4.1 GENERAL REMARKS

In general, the approach taken in section 4 of the document seems to be in contradiction with the principles expressed in the previous sections: competition law is put aside and ex ante regulation becomes the leading force to solve all market problems. 

A certain degree of regulatory intervention may be appropriate at wholesale level, in the areas in which barriers to entry are still in place; but, as a general principle, if this regulation is effectively implemented, there should be no need for ex ante regulation at the retail level. Once the entry playfield is characterised by obligations of transparency, non discrimination, accounting separation and access and use of network resources, competition law is more than adequate to verify and, possibly, sanction abuses in the retail market.

The Universal Service Directive clearly states (cons. 26) that “national regulatory authorities should have powers to impose, as a last resort and after due consideration, retail regulation on …”. This implies a failure in the application of wholesale remedies.

In particular, with reference to predatory pricing – which is typically an anticompetitive practise – typical ex post competition law measures should be applied. Prenotification to and ex ante retail price approval by the NRA could be appropriate measures in the phase of the opening of the market, but after six years of full competition they should be considered as obsolete. Furthermore they clash with art. 3 of the Authorization Directive where it is states that “The undertaking concerned may be required to submit a notification but may not be required to obtain an explicit decision or any other administrative act by the national regulatory authority before exercising the rights stemming from the authorization”.  
Does the document provide sufficient guidance on which particular cost accounting methodology would be appropriate for those competition problems for which NRAs may consider price regulation? If not, please highlight those areas where you would wish to see more guidance provided.

B.4.2 As a general remark we note that the document does not clarify the cost accounting methodologies that must be adopted within a harmonized approach at a European level, since it leaves the NRAs free to choose for each market the different cost accounting methods.

Also the reading of section 2.2.5 of the Document seems to suggest that NRAs will be “over-delegated” in the definition of the applicative methodology of the remedies (the freedom of the NRA to use a methodology or a particular cost model to calculate an appropriate charge is unrestricted except to comply with article 8 and general competition laws). 
That implies the risk of different approaches to the different markets both at European level and even in the single Member States. For example, due to a lack of clarity on this issue, in Italy Current Costs methodologies are to be applied to interconnection voice telephony services, while Historical Costs methodologies are still applied to the local loop unbundling services. This is obviously detrimental to a coherent application of cost accounting criteria in communication market as a whole. Instead, we deem it essential to confirm the role of “coordination and harmonisation” of the European Commission within the European countries to the aim of guaranteeing homogeneous cost-accounting intervention for the same regulated markets.
Therefore an area which should be strongly enhanced in the Document is the analysis of the risk of distorting investments and competition by using different accounting methods in different countries or, even worse, by imposing in the same country different accounting methods for different interconnection/access services, so biasing competitors investment and creating a “not technologically neutral” competitive context.

Further specific comments follow.

B.4.3. Setting the wholesale access price( Chapter 4.2.2.2)

B. 4.3.1 Page 81: 

The Document states that “To protect consumers from the exercise of market power, a price regulation on the wholesale market is appropriate wherever the market power cannot be expected to erode within a reasonable period of time.” In order to regulate the access price the Document outlines two main regulatory options, the first one based on Art 13 AD
, the other one based on Art 10 AD
.

Referring to the latter the Document states that “Alternatively to Art 13 AD, a non-discrimination obligation (Art 10 AD) might be imposed in order to regulate the access price. Under such an obligation, the SMP undertaking is required to charge independent retail undertakings the same price it implicitly charges its own retail affiliate. The internal transfer price can be determined by means of an obligation of accounting separation according to Art 11 AD, and can then be applied as an access price to third parties.”
While we agree upon the overall description, we would like to put in evidence that the Document gives a misleading interpretation of Art 10 AD; in fact the article states that : “Obligations of non-discrimination shall ensure, in particular, that the operator applies equivalent conditions in equivalent circumstances to other undertakings providing equivalent services”but it doesn’t state that “the SMP undertaking is required to charge independent retail undertakings the same price it implicitly charges its own retail affiliate. The internal transfer price can [….] then be applied as an access price to third parties.”

The two concepts are quite different. The first one (Art 10 AD) states that equivalent conditions should be applied in equivalent circumstances; in terms of cost accounting this principle implies - inter alia - that the cost of a network component or functionality (e.g. the cost of 1 minute of switching at the DLE –Digital local exchange-level) should be the same both when used in calculating the cost of retail end to end services offered by the SMP Operator to its final clients and when used in calculating the cost of wholesale interconnection services offered to OLOs. But this concept by all means doesn’t imply that the resulting overall costs for the two services should be the same, even if they use exactly the same network components or functionalities: in fact the “consumption factors”” (sometimes referred to as “ routing factors”) of the two services are quite different, so that the product of identical “per unit” cost of a given network component/functionality by two different “consumption factors” will result into two different overall costs. 

That makes completely wrong the statement that the “internal transfer price” (i.e. the cost of a service offered to final clients) should be adopted when defining the prices of services offered to independent undertakings willing to offer retail services.

Therefore we request to restate the sentence in the following way:

“Alternatively to Art 13 AD, a non-discrimination obligation (Art 10 AD) might be imposed in order to regulate the access price. Under such an obligation, the SMP undertaking is required to charge independent retail undertakings a price based on the same “per component” unitary costs it implicitly applies when calculating the costs of the services provided by its own retail affiliate. The “per component” unitary cost (or internal transfer price) can be determined by means of an obligation of accounting separation according to Art 11 AD, and can then be applied in order to calculate an access price to third parties, according to the actual component usage.”

B.4.3.2 Page 81: 

The Document states: “A question here is whether Art 10 in combination with Art 11 AD allows the NRA to arrive at the same access prices as under Art 13 AD. This seems unlikely, however, as Art 11 AD only states that NRAs ‘... may specify the format and accounting methodology to be used’, whereas under Art 13 AD NRAs are also allowed to ‘... use cost accounting methods independent of those used by the undertaking’. Therefore, certain methodologies to calculate the access price which may be used under Art 13 AD, e.g. a bottom-up calculation of LRIC prices, might not be feasible under Art 10. Therefore, and in particular when excessive prices or inefficiencies can be expected, Art 13 AD, which is particularly designed for access price regulation, will usually be most appropriate.”

This statement will result in three main concerns.

The first one is that reference to Art 13 AD is made in a partial manner, giving the impression that NRAs are completely free of stating a cost accounting system (and a final wholesale price) with no relationship to the network structure of the SMP Operator or without any relationship to its costs. Art 13 states a quite different concept: “For the purpose of calculating the cost of efficient provision of services, national regulatory authorities may use cost accounting methods independent of those used by the undertaking. National regulatory authorities may require an operator to provide full justification for its prices, and may, where appropriate, require prices to be adjusted.” 

Therefore, according to Art 13, NRA can use independent accounting methods in order to calculate the cost of efficient provision of services, but this doesn’t imply that this value will automatically become the interconnection/access price to be adopted by the SMP Operator; in fact Art 13 states that the SMP operator will have to provide full justification for its prices (that is, full justification on the basis - inter alia- of its accounting system and methodologies) and that NRA may, where appropriate, require prices to be adjusted. This implies a dialogue and a cross check between the two entities, with the possible result of confirming the SMP Operator’s approach, or, when appropriate, of defining a different approach (that proposed by the NRA or a “compromise” option). 

Additionally is to be underlined that a technical confrontation between NRAs and the operators has to be considered as necessary under the principle of “ consultation and transparency” provided for in Directive 2002/21/CE. 

The adoption of such a principle in all the procedural phases of the framework would attribute a far more evident applicative strength to the cost-accounting methodology. Moreover, the risk of a “disproportion of the measure” to the objective of regulation would be minimized. A large agreement on the methodology would, finally, allow the definition of precise technical indications rather than generic guidelines, to the benefit of the certification provided for on the cost-accounting models.

The second concern is about the fact that it seems that the Principle of non discrimination and LRIC methods are not compatible. In fact the sentence states that “Therefore, certain methodologies to calculate the access price which may be used under Art 13 AD, e.g. a bottom-up calculation of LRIC prices, might not be feasible under Art 10.”. The sentence seems to imply that if a wholesale interconnection/access price is calculated according to a bottom-up LRIC approach, this approach (i.e. a LRIC costing methodology) cannot be used by the SMP Operator in order to calculate its internal costs or transfer prices related to final retail services offered to its final clients (for instance for the purposes of checking if predatory retail prices are applied). In other words it looks like stating that if LRIC methods (deemed to produce “efficient costs”) are to be used by the SMP Operator for pricing interconnection/access services, the methods to be used in calculating its internal costs (of retail services) should remain those based on actual costs (e.g. FDC/HCA), thus originating a compatibility problem between the two regulatory options.

In our opinion the “antithesis” is caused by the Document and not by the Access Directive; a more correct approach can simply be based on 

· defining a costing methodology ( either based on costs related to the real SMP Operator’s network, such as FDC/HCA or FDC/CCA method, or related to a theoretical efficient network- LRIC method);

· using the outcome (costs) of the defined methodology both to define cost oriented prices of interconnection /access services and to – coherently - define which should be the internal costs of retail services.

In such a way all the checks of non predatory price (or price squeeze tests) in retail service could always be made in the full respect both of Art 10 AD (non discrimination) and of the decision taken by the NRA according to Art 13 AD.

The third concern is about the statement “Therefore, and in particular when excessive prices or inefficiencies can be expected, Art 13 AD, which is particularly designed for access price regulation, will usually be most appropriate.”

The statement introduce the “additional” concept of excessive price, which seem to be a quite subjective concept, giving the NRAs the possibility of arguing that a price could be seen as “excessive” irrespective of any cost justification given by the SMP Operator and even where inefficiencies are not present.

Taking into account all the above considerations we request to restate the sentence in the following way:

“A question here is whether Art 10 in combination with Art 11 AD allows the NRA to arrive at the same access prices as under Art 13 AD. Art 11 AD states that NRAs ‘... may specify the format and accounting methodology to be used’, whereas under Art 13 AD NRAs are also allowed to ‘... use cost accounting methods independent of those used by the undertaking’. Therefore, certain methodologies to calculate the access price which may be used under Art 13 AD, e.g. a bottom-up calculation of LRIC prices, might apparently not be feasible under Art 10, particularly if this Article is interpreted as obliging the SMP Operator to only use- for evaluating the costs of its retail services - costing methodologies based on the costs of its real network. However if Art 10 is correctly interpreted as implying that the same cost methodologies are to be used both for evaluating internal cost of retail services and costs of wholesale interconnection services, also a bottom-up calculation of LRIC prices can be adopted according to Art 10 AD.”In any case it’s of the utmost importance that accounting methodologies are defined through a transparent confrontation between the parties under the principle of “ consultation and transparency” provided for in Directive 2002/21/CE. 

B.4.3.3 Page 81: 

The Document states: “Art 13 AD requires NRAs to ensure that any cost recovering mechanism or pricing methodology that is mandated serves to promote efficiency and sustainable competition and maximises consumer benefits. There is no guidance on what methodology to use but current practise suggests that NRAs initially look to the more developed methodologies to assess their appropriateness against the criteria above. These include:

· Linking prices to cost information from LRIC (long-run incremental costs) or FDC/FAC (fully distributed/allocated costs) systems or models;

· Use of the efficient component pricing rule (ECPR), a simplified form of which is the ‘retail-minus’ approach;

· Ramsey-Prices;

· Benchmarking.”

The above statement is placed right after the discussion (see paragraph above) about Art 13 AD and Art 10 AD, i.e. after the discussion on the implication of the first comma of Art 13 stating that “A national regulatory authority may, in accordance with the provisions of Article 8, impose obligations relating to cost recovery and price controls, including obligations for cost orientation of prices and obligations concerning cost accounting systems…”

Therefore there is a risk that the above statement is interpreted as addressing methods to be used when obligations for cost orientation are imposed. On the contrary, the sentence “Art 13 AD requires NRAs to ensure that any cost recovering mechanism or pricing methodology that is mandated serves to promote efficiency and sustainable competition and maximises consumer benefits” is simply referring to comma 2 of Art 13, which is dealing not with cost orientation obligations, but –in a more general way- with cost recovery mechanisms or pricing methodologies
.
Therefore we request to restate the sentence in the following way:

“Art 13……..……..There is no guidance on what methodology to use but current practise suggests that NRAs initially look to the more developed methodologies to assess their appropriateness against the criteria above. These include:

a)Linking prices to cost information from LRIC (long-run incremental costs) or FDC/FAC (fully distributed/allocated costs) systems or models (when obligations for cost orientation of prices have been imposed ;

b)Use of the efficient component pricing rule (ECPR), a simplified form of which is the‘retail-minus’ approach;

c)Ramsey-Prices;

d)Benchmarking.”
B.4.3.4 Page 82: 

The Document states:

“The LRIC approach calculates the costs of the increment the SMP undertaking has to produce in order to serve independent retail undertakings…….”
 The statement gives a definition which seems to be a quite similar to ”marginal cost” definition (giving no evidence to e.g. the volumes related to retail services offered by the SMP Operator to its final clients). The Document should make it clear that, on the contrary, a Lric methodology is based on the following main assumptions:

· the cost to be calculated is an Average unitary cost (e.g. the average per minute cost)

· that cost is calculated considering the total increment of the volumes (demand) related to all the clients (OLOs and retail clients).

· volumes are to be related to those service belonging to the retail+wholesale markets where the Operator has been notified as having SMP.

Therefore we request to restate the sentence in the following way:

“The LRIC approach calculates the average unitary costs of the total increment the SMP undertaking has to produce in order to offer both independent retail undertakings and its final clients the services belonging to markets where the Operator has been notified as having SMP, …….”

In this sense the word LRAIC (giving evidence to the “Average” concept) would be more appropriate through all the Document.

B.4.3.5 Page 82: 

The Document states:

“Calculating the LRIC-price, NRAs may use either a top-down model, starting with actual costs and correcting them for inefficiencies, or…..”

The statement is not correct; we request to restate the sentence in the following way

“Calculating the LRAIC-price, NRAs may use either a top-down model, starting with actual costs of the existing assets and correcting them in a forward looking view, or…”.

Furthermore we think that the Document could usefully give NRAs guidelines about the issues likely to be previously discussed and agreed with the SMP Operator when implementing a Lraic Model, in order to minimize lack of harmonization at European level and to reduce discussion between the NRA and the Operator.

 In particular we suggest that NRAs will have to discuss and define at least the following issues:

1. Criteria to be adopted in order to define an “efficient” network, both for Access network and for Transport network.

2. Demand and services to be considered

3. Depreciation methods and capital employed, to be defined with reference to the specific assets to be evaluated

4. Joint and common costs and methods for their recovery

5. LRAIC approach to be used (Topdown or Bottom up) depending on the network to be evaluated (Access or Transport)


B.4.3.6 Page 82: 

The Document states:

“Although LRIC is used by most regulatory authorities, some economists have pointed out that LRIC prices – in particular if based on MEA – may fail to provide the right make-or-buy incentives to the entrant and stifle investment incentives of the incumbent. To what extent the allegedly missing incentives are in fact included in the LRIC calculation is still an open issue. In general it has to be noted that although there is a danger of setting the access price too low, there is also a danger of setting it too high, allowing the incumbent to exploit its market power and earn excessive returns, and possibly promoting inefficient entry.”

The statement simply states that Lric models may imply the risk of “too high prices”!

As a matter of fact a costing method which is based on the cost of a theoretical (properly dimensioned) network will usually produce costs lower than those of the actual network, so that this costing method cannot be seen or as producing too high costs either as a tool to guarantee a real full cost recovery mechanism. There is no value in hiding this simple truth and talking of allegedly missing incentives.

We suggest that the Document : 

>clearly recognizes this situation, an then 

>focuses on the possible pros/cons of FDC/HCA-CCA and of Lric costing methodologies, with particular reference to the following issues: 

· FDC/CCA costing methodologies, when based on sounded and robust cost accounting systems, imply the advantage of giving correct market signals, being related to the present (market) value of the resources, and the benefit to be fully auditable, with no or very few methodological points to be questioned between the SMP Operator and the NRA. Taking also into account that after 7 years of competition most (if not all) of the incumbents have had to implement strong efficiency plans, reduce spare capacity and cut the costs by careful network optimisation, FDC/CCA may produce cost figures quite close to those produced by LRIC methods, with the advantage of not creating great amount of methodological disputes between the SMP Operator and NRA.

· LRAIC costing methodologies can be useful when assessing “efficiency paths”, e.g. when the NRA have to decide on Network Cap productivity values (X factors); in this case the costs of a theoretical (properly dimensioned) network can be used as a “target” to be reached (if not entirely at least at a large amount) within a defined timeframe (e.g. 4-6 years), so allowing the SMP Operator to further improve its efficiency and gradually “migrating” from present (actual) costs to future (more efficient) costs, in a stable and predictable regulatory context.
B.4.3.7 Page 82: 

The Document states:

“With FDC, access prices are calculated based on the actual cost of the undertaking which may be evaluated at historic or at current values.”
The statement is not completely correct; access prices based on costs include both network and commercial costs (the latter being the cost of commercially dealing with OLOs). Additionally actual costs are only related to evaluation, whereas CCA evaluation produce a theoretical cost related to an actual network configuration.

We therefore suggest to modify the statement in the following way:

With FDC, network access costs are calculated based on the existing assets of the undertaking which in turn may be evaluated at historic values, current values or modern equivalent assets (MEA)
B. 4.3.8 Page 84: 

The Document states:
“Benchmarking, finally, ties the price in one market to the price in another comparable market (sometimes in the form of an international comparison) and may be particularly useful for ‘new’ NRAs in the period until they have developed appropriate cost models.”

The statement is quite misleading because it gives the impression that benchmarking can be used by ‘new’ NRAs as a substitute to cost models or cost accounting systems when a cost orientation obligation has been defined.  

We request to restate the sentence in the following way

“When a cost orientation obligation has not been imposed and cost accounting systems or costing models are not to be used, benchmarking ties the price in one market to the price in another comparable market (sometimes in the form of an international comparison) and may be particularly useful when new services are offered to the market; however careful attention must be given in order to ensure that comparison is made between comparable services.
B.4.3.9 Page 86: 

The Document states:

“In order to promote investment into alternative infrastructure, NRAs may have to signal in their reviews – as pointed out in Chapter 3 – that they view some remedies as bridging a gap so that new entrants can easier make incremental investment but that market players cannot base their long-term business models on the basis of theses remedies alone. NRAs may decide, for example, to adopt a dynamic access pricing regime, with an access price which is initially low, but rises over time. This allows the alternative operator to develop a customer base without having to make risky investments at the outset, while it also provides incentives to climb up the ‘ladder of investment’ in order to be able to provide the access service in-house as soon as the (external) access price increases.”

This is a very crucial point; there is a risk that a distorting philosophy is introduced in the new framework. Therefore we will discuss this approach in a detailed way.

The sentence gives the message that NRAs can choose some remedies “as bridging a gap so that new entrants can easier make incremental investment”, “without having to make risky investments at the outset”.

First of all it should be stressed that any remedy imposing to the SMP Operator the obligation to provide interconnection/access services is, “de facto”, a remedy that avoid the new entrant to make risky investments in that type of infrastructure/service, i.e. in the market whose wholesale services are provided by the SMP Operator.

 To be clear: any interconnection/access services must be provided by the SMP Operator in an “unbundled” way, without any significant constraint in terms of modularity: just as an example, new entrants can ask for 1 LLU, 1 interconnection minute, 1 link at 2 Mbits/s and so on. All the NRAs have stated in a number of Decisions that any attempt from SMP Operators to impose “modules” higher than those related to (the most) efficient technologies were to be considered as anticompetitive and had to be rejected. Therefore, while the SMP Operator has to decide if to invest or not in a cable of 2400 copper loops, the new entrant has only to decide if on asking 1 local loop or not: consequently, new entrant not only have full access to the economy of scale and scope of the SMP Operator, but also enjoy the possibility of changing investment in infrastructure into variable costs.
Having said that, it’s clear that additional remedies aimed to create “bridges” can only be found – when dealing with traditional voice telephony services and after 7 years of interconnection an competition - in the pricing “arena”.
In fact the above sentence clearly states that “NRAs may decide, for example, to adopt a dynamic access pricing regime, with an access price which is initially low, but rises over time.”!

It’s worthwhile to note that in this sentence no attention is given to the actual costs of the SMP Operator! The sentence simply gives the message that the NRA can decide the price, and that in doing so it can decide to initially define a low price, and rising it over time. What about the costs? No problem (or simply a “SMP Operator’s problem”!).

It’s clear that all the “theories” in previous sections about FDC/HCA, CCA, LRIC are here considered as of no value; the important issue is to guarantee that “new entrants can easier make incremental investment”, “without having to make risky investments at the outset”.

Secondly, it also clearly appears that when dealing of wholesale access related to new services (for instance Broadband services) the Document tries to find “bridges” non only in the “price issues” but also in the “service domain”. According to the Document, LLU is not seen as an adequate remedy and bitstreaming access is deemed as necessary to avoid that an Operator which has been notified as SMP in the market 11 can leverage on that and enjoy a competitive advantage in the new market. However the Document provides no insight of the real economic dimension of the business. According to our experience, in a broadband business plan (based on Net Present Value approach) focussed on ASDL bitstreaming infrastructures and services (from the client site to the parent ATM node), the availability of LLU at regulated prices (monthly rentals) would imply that about 30% of the outflows (related to the physical access network) would became variable costs. Taking also into account the availability of Wholesale Leased Lines offerings (variable costs), and the fact that other costs (commercial and O&M costs) are equally variable costs, the new entrant investments could be limited to DSLAM and ATM equipments, which would represent less than 25% of the outflows.

Therefore it comes out that introducing also an obligation of providing bitstreaming wholesale services would result in allowing new entrants to avoid to even invest that minimum percentage (25-30%) of the outflows, thus completely relying on the investments made by the SMP Operator. 

It’s quite hard to define a remedy such bitstreaming (which implies investments just in the commercial activities) as a “bridge” remedy aimed at providing long term incentives for infrastructural investments!

Therefore we request to carefully restate the sentence at least in the following way

“In order to promote investment into alternative infrastructure, NRAs may have to signal in their reviews – as pointed out in Chapter 3 – that they view some remedies as bridging a gap so that new entrants can easier make incremental investment but that market players cannot base their long-term business models on the basis of theses remedies alone. Where cost orientation obligation is deemed as necessary in a given wholesale market NRAs may decide, for example, to adopt a dynamic access pricing regime, with an access price which is initially set on the basis of the most efficient costing methodologies, but rises over time( for instance according to a Network Cap with “negative” X values), in order to avoid a situation where no operator willing to offer wholesale services will find feasible to enter and compete in that wholesale market. This allows the said retail alternative operator to develop a customer base without having to make risky investments at the outset, while it also provides incentives to climb up the ‘ladder of investment’ in order to be able to provide the access service in-house as soon as the (external) access price increases.”
In a market that has been evaluated as non-competitive, identified remedies must be applied indistinctly to all notified operators, without any form of graduation. This latter would bring about a risk of transferring of economic resources amongst operators because of efficiency objectives of different nature and with different intrusiveness. 

We do not agree upon the generic and vague approach of the paper as regards cost-accounting. The complexity of the instruments and, at the same time, the difficult application of these latter in the most adequate context, does not allow to carry out in a few pages the cost-benefit analysis of the cost-accounting mechanisms (see pg. 81-81), such as for instance the vague conclusion of “FDC calculation may allow the undertaking to earn returns on inefficient investments”.

Moreover, we point out that:

- international benchmark could be a misleading methodology because different dynamics of costs, inflation, prices doesn’t allow an homogeneous and coherent comparison among different countries. Therefore we consider benchmarking practice based on other national operators the best one;

- in a competitive retail market, a retail minus methodology can catch up with the level of efficiency expressed by a cost orientation remedy. Indeed, it reflects the best market price and consequently the most efficient costs level paid by the market;  

- the Ramsey pricing methodology, more than other ones, has its roots in market dynamic. Difficulties of its calculation can’t be a reason of exclusion as a shared vision of analysis based on historical data could be made. Otherwise we could be compelled to refuse the LRIC model owing to its complexity and questionable economic efficacy. 

Is sufficient guidance provided in relation to mobile call termination in chapter 4 If not, please outline what issues would require further elaboration. Please express your views on the principles that should guide NRAs in dealing with new entrants and/or smaller players in mobile termination markets.
B.4.3 We totally agree on the distinction between fixed-to-mobile and mobile-to-mobile termination, which is correctly based upon the substantial difference between the respective final markets from the competitive dynamics viewpoint. As a matter of fact, it is argued that “the main differences between the two are that mobile networks compete for customers, whereas the competition between fixed and mobile networks for the same customers is limited”. On the contrary, in relation to mobile-to-mobile termination, it does not appear clear which is the competitive problem the regulators should deal with. As it is, a regime of mutual interconnection between mobile operators does not represent a problem on the market as long as the related final market (retail mobile market) is a competitive market. Therefore, it must be better specified that regulation on the mobile-to-mobile termination wholesale market must necessarily be based on a careful observation of the level of competition of the final market and cannot be based, as the ERG/EC paper appears to suggest, on the presumption of a collusion between operators based on tariff reciprocity. To this extent, we point out how it is in fact possible that a regime of symmetrical tariff in the interconnection between mobile operators is compatible with a competitive retail market. To the same extent, economic literature demonstrates that competitive behaviour in retail mobile market could coexist with unregulated mobile to mobile termination tariffs (see, for instance, Laffonte, Ray and Tirole
). On the other hand, ERG/EC document itself recognizes in the international roaming text box that termination tariffs between mobile operators could not impact mobile retail prices. 

Considering the remarks above expressed and the “de regulatory” intent of NRF, we believe that ex post remedies based on competition law could be sufficient in order to dampen anti competitive practices by SMP operators with regard to mobile-mobile termination.

Moreover, we point out that regulatory intervention on termination market among mobile operators must be very cautiously considered in order to avoid unfair regulatory asymmetry, with consequent subsidies in favour of less efficient operators. As a matter of fact, in the case cost-orientation is provided, such measure should be extended to all operators in the market on the basis of mutual termination agreement based on a unique reference average cost. The asymmetry of tariff conditions between more efficient and less efficient (new entrants) operators would lead to unbalanced tariffs and, as a consequence, to a transfer of financial resources from the former to the latter. It must be born in mind that such an asymmetry may lead to no benefit to the final users because: a) it is not evident that the new entrant will transfer its own benefit to the final user in the form of a price reduction; b) in any case, only the new entrant’s customers would benefit from such effects, whilst other customers would have no benefit or, at the worst, they could pay higher tariffs than those fixed in a context of mutual termination. In conclusion, the tariff asymmetry which would result from a strict application of the cost-orientation principle to the mobile-to-mobile interconnection and the likely exemption of some operators, would definitely result into an asymmetric measure to sustain new entrant operators and not a remedy aimed at solving a specific competitive problem identified in the relevant markets. 



Does the document provide sufficient guidance with the text boxes on

bitstream, re-selling access lines and international roaming in Ch. 4?
B.4.4 Reference to page 88, Consultation document (Bitstream access).

Telecom Italia has strong reservations as regards the content of text-box 1 (page 88).

Indeed, the document states that “the reason for the lack of competition may be that the SMP operator is not offering an adequate wholesale access product to new entrants thus preventing competitors to offer a differentiated broadband product to the end user. In such a situation, the NRA may choose to impose an access obligation acc. to Art. 12

AD and mandate a bitstream access product as a proportionate remedy.
The statement is written in such a way to lead to the conclusion that if the market review evaluates market no. 12 – Wholesale broadband access – as not effectively competitive, the only pertinent remedy is that of imposing a bitstream access product. The statement does not take into any consideration the existence of the regulatory instrument of the LLU in the access market n° 11.

In other words, the statement does not that bitstream access is necessary in those situations where the LLU is not effectively offered at cost-oriented prices, but it does adfirm that bitstream access must be mandated simply because there is a lack of competition in the wholesale market n° 12. 
Furthermore, the document states that “the state of competition, i.e. the number of market players, the existence of alternative networks and infrastructures and the long run benefit for the consumer of having more choice have to be taken into account”. As a matter of fact, it seems - by reading the rest of the test-box - that the conclusion does not take into account in any way this need, since bitstream is seen as “complementary” to LLU and NRA can regulate access prices “in order to enable step by step increase of investments”. We do not see how it is possible to incentive network investments allowing forms of regulated bitstream and/or other wholesale access products! 

We want to repeat what we have written in the comments in the previous Section:

“According to our experience, in a broadband business plan (based on Net Present Value approach) focussed on ASDL bitstreaming infrastructures and services (from the client site to the parent ATM node), the availability of LLU at regulated prices (monthly rentals) would imply that about 30% of the outflows (related to the physical access network) would became variable costs. Taking also into account the availability of Wholesale Leased Lines offerings (variable costs), and the fact that other costs (commercial and O&M costs) are equally variable costs, the new entrant investments could be limited to DSLAM and ATM equipments, which would represent less than 25% of the outflows.

Therefore it comes out that introducing also an obligation of providing bitstreaming wholesale services would result in allowing new entrants to avoid to even invest that minimum percentage (25-30%) of the outflows, thus completely relying on the investments made by the SMP Operator. 

It’s quite hard define as a “bridge” remedy aimed at providing long term incentives for infrastructural investments, a remedy such bitstreaming which does allow an operator to virtually invest only in the commercial activities!”

Do you agree that the principles developed also apply in cases of joint dominance? Do you have observations regarding specific remedies that may be appropriate in situations of joint dominance?

B.4.6 We would like to stress that the joint dominance assessment indicates that there is a common dominant position between the operators involved. This implies that each operator detain SMP and on this basis should be subject to the regulatory intervention.

Do you think that the discussion in Chapter 4 will assist NRAs in achieving a consistent application of the framework? In particular, is it sufficient to focus on harmonisation of outcomes or should there also be harmonisation of regulatory approaches?

B.4.7 As regards this issue, we have to bear in mind that starting points across EU member states are definitely different. For this reason a document harmonizing the regulatory framework remedies could be problematic since there may be not a “one-size-fits-all” regulatory approach across EU Member States. Furthermore, there is the actual risk that there could be assumed as a reference the worst levels of competitiveness of European markets. 
B.5 Other comments

16. Please provide a concise description of any other issues that you believe the document should address or a critique of any other aspects of the document that you consider relevant. In doing so please refer to actual or potential problems encountered in electronic communications markets, as well as to relevant case law and other precedents.
B.5.1 No reference to “network cap” methodologies is made in the document.

Since Network Cap is applied in some countries as a form of price control in access market, referring to the efficiency of the network, it is important that the document takes in due consideration the most efficient forms of price control in the access, interconnection and wholesale market, such as Network Cap.

We underline that the network cap model allows the operators (network operators and operators asking for access to the networks) to plan their cost and business strategies, since the annual access price variations are pre-defined in a range of more than one year.

B.5.2 Terminologies

The text refers to some definitions which seem to be too broad and leading to the disproportionate application of ex ante regulation, contrary to the basic principles of the reform. These definitions relate in particular to the lack of investments, over-investment, strategic design of the product, possibility to raise the costs of competitors, quality discrimination, bundling/tying. The necessity of certainty of law requires the Commission (and the ERG) to specify in details these definitions, by grounding them with motivated references.

B.5.3 Information 

On page 47 and 48 the text refers to the transparency obligation for a SMP operator. It should be underlined that Access Directive, art. 4.3 provides that the relevant information must be used only for the purpose for which they have been provided and that business secrets must always be respected. Moreover, Access Directive art. 5 provides that information required by NRAs are proportionate with the accomplishment of this task and compliant with national and community rules on business secrets. The NRA must duly motivate the request for information. 

The ERG document is in contradiction with this principle, since at page 33 (par. 1.4.1.2) it refers to the obligations by the SMP operators to provide information about future changes in the network topology to their retail competitors. We remind that such an information typology should be totally covered by commercial secret, otherwise it would be detrimental to the development of electronic communications networks (i.e. IP networks).  

The same issue regards any information about the “Strategic design of product” of the SMP operator (p.35). In fact, such an information would deter the development of research investments by the operators (the research in new services and product is a fundamental competitive asset that must be preserved).

B.5.4 Cost-benefit analysis

The document does not contain a detailed approach on cost-benefit analysis of the remedies imposed by the NRA. We want to underline that the cost- benefit analysis is fundamental in order to apply remedies that are proportionate to the scope of the regulation.

Even where anti-competitive practices are occasionally possible, they could be effectively dealt with through ex post measures of competition policy; in fact, to seek to control them through ex ante measures would lead to “social” and “administrative” costs that the document itself implicitly recognizes. With respect to the role of ex ante measures, the document seems to mis-state the conditions under which these can be justified. More specifically, though the document recognizes that an issue is whether the general competition laws are sufficient, it never looks at this issue in any detail. Moreover, it completely fails to consider the costs originated by ex ante regulation in terms of preventing efficient and pro-competitive behavior. As a result, it tends to presume in favor of ex ante regulation in a wide range of cases which, viewed in terms of first principles, really ought to be evaluated ex post. In summary, TI does not share the assumption that controlling all possible anti-competitive practices through ex ante measures will create benefits but not costs.

B.5.5 Likelihood of occurrence of anti-competitive conducts
The document does not properly evaluate the likelihood of occurrence of many of the types of anti-competitive conduct on which concern is expressed - especially unilateral practices aimed at excluding or otherwise harming rivals. ERG/EC systematically confuses incentive and ability: most firms may have an incentive to deter or harm competitors; however, it is only under specific conditions that doing so will be possible. The most important issue here is that of regulated access to “bottleneck” facilities: if entrants have such access at cost-based and non discriminatory prices, then it is difficult to see how most of the anti-competitive practices the ERG is concerned about could be effective, much less profitable. For example, it is surely implausible that an incumbent could successfully predate in a downstream market if (1) actual or potential entrants are well capitalized firms and (2) these firms can have access to any bottleneck inputs at cost. In that case, the incumbent could never recoup the costs it incurred in the strategy of predation. Therefore, ex-ante obligations simply eliminate the risk of “foreclosure” for the vertically related retail markets. Exactly the same point holds with respect to leveraging or to anti-competitive price discrimination. 
B.5.6 Imputation test

TI does not share the analysis of the imputation test, and the view that it should be implemented in a manner that allows inefficient entry; this in fact would create long term inefficiencies due to higher prices for end users.

B.5.7 Horizontal leveraging
Concerning the horizontal leveraging, the document must stress the necessity that the market analysis assesses the existence of close associative links which will enable an undertaking dominant in one market to behave independently of its competitors in a neighboring market. Such links may be found to exist by reference to the type of conduct of suppliers and users in the markets under consideration (same customers and/or suppliers in both markets, i.e. customers buying both retail voice calls and retail Internet access) or the fact that the input product or service is essentially the same (i.e. provision by a fixed operator of network infrastructure to ISPs for wholesale call origination and wholesale call termination), as the Commission has stated in its Guidelines for market analysis. 
Moreover, the accounting separation system, which incumbents correctly apply, avoids any risk of cross-subsidization. 
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� Page 15 Recommendation on relevant product and service markets (february 11, 2002). See page 52 of the Consultation document : « Under the Universal Service Directive regard is given to interventions specifically concerning retail markets. As a general rule, regulatory controls on retail services should only be imposed where NRAs consider that relevant wholesale measures or measures regarding carrier selection or pre-selection would fail to achieve the objective of ensuring effective competition and public interest�. This is a common theme in the NRF and the Recommendation on relevant markets states, that interventions on the wholesale market are preferable to interventions on the retail market.  


‘Regulatory controls on retail services can only be imposed where relevant wholesale or related measures would fail to achieve the objective of ensuring effective competition. »


See also page 110 “As a general rule and in the spirit of the NRF, excessive prices on the retail market should first be addressed at the wholesale level, e.g. by ensuring access at cost-oriented prices. Only if excessive prices on the retail market cannot (or only in the long run) be eliminated by regulation at the wholesale level, a retail price regulation according to Art 17 (2) USD appears appropriate (‘... requirements that the identified undertakings do not charge excessive prices’).”


See point 84 Commission guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services (2002/C 165/03) were at Point 84 it is stated that “if an undertaking has been designated as having SMP on an upstream wholesale or access market, NRAs will normally be in a position to prevent any likely spill-over or leverage effects downstream into the retail or services markets by imposing on that undertaking any of the obligations provided for in the access Directive which may be appropriate to avoid such effects. Therefore, it is only where the imposition of ex-ante obligations on an undertaking which is dominant in the (access) upstream market would not result in effective competition on the (retail) downstream market that NRAs should examine whether Article 14(3) may apply.”


See cons. 26 Universal Service Directive: “national regulatory authorities should have powers to impose, as a last resort and after due consideration, retail regulation on an undertaking with significant market power.”


� Page 15 Recommendation on relevant product and service markets (february 11, 2002).


� In exceptional circumstances, when a national regulatory authority intends to impose on operators with significant market power other obligations for access or interconnection than those set out in Articles 9 to 13 in this Directive it shall submit this request to the Commission. The Commission, acting in accordance with Article 14(2), shall take a decision authorising or preventing the national regulatory authority from taking such measures.


� “Where a national regulatory authority determines that a relevant market is not effectively competitive, it shall identify undertakings with significant market power on that market in accordance with Article 14 and the national regulatory authority shall on such undertakings impose appropriate specific regulatory obligations referred to in paragraph 2 of this Article or maintain or amend such obligations where they already exist”.


� ULL and shared access prices have respectively accounted for 9,5 and 28% (EU average) decrease over the last year.


� Directive 98/34/EC as modified by Directive 98/48/EC defines Information Society services: “any service normally provided for remuneration, at a distance, by electronic means and at the individual request of a recipient of services. For the purposes of this definition:


- « at a distance”: means that the service is provided without the parties being simultaneously present,


-  « by electronic means”: means that the service is sent initially and received at its destination by means of electronic equipment for the processing (including digital compression) and storage of data, and entirely transmitted, conveyed and received by wire, by radio, by optical means or by other electromagnetic means,


 - “at the individual request of a recipient of services”: means that the service is provided through the transmission of data on individual request.


� That will be addressed in the pertinent Chapters.


� Commission Recommendation of 11 February 2003 on relevant product and service markets. 


� Wholesale unbundled access (including shared access) to metallic loops and subloops for the purpose of providing broadband and voice services. This market corresponds to that referred to in Annex I (2) of the Framework Directive in respect of Directive 97/33/EC and Directive 98/10/EC (“access to the fixed public telephone network, including unbundled access to the local loop”) and to that referred to in Annex I (3) of the Framework Directive in respect of Regulation No 2887/2000.





� Such organism is normally an international organism.


� See Document OECD DSTI/ICCP/TISP(2002)13/REV2).


� Point 129, OECD DSTI/ICCP/TISP(2002)13/REV2 DIRECTORATE FOR SCIENCE, TECHNOLOGY AND INDUSTRYCOMMITTEE FOR INFORMATION, COMPUTER AND COMMUNICATIONS POLICY Working Party on Telecommunication and Information Services Policies THE BENEFITS AND COSTS OF STRUCTURAL SEPARATION OF THE LOCAL LOOP.


� Point 131, OECD DSTI/ICCP/TISP(2002)13/REV2).





� See Corts, K.S. (1998), “Third-degree price discrimination in oligopoly: all-out competition and strategic commitment.


� As illustrated in articles by Hart & Tirole, and Laffont & Tirole.


� Pag.52: ‘Regulatory controls on retail services can only be imposed where relevant wholesale or related measures would fail to achieve the objective of ensuring effective competition.’ 


� Under the Universal Service Directive regard is given to interventions specifically concerning retail markets. As a general rule, regulatory controls on retail services should only be imposed where NRAs consider that relevant wholesale measures or measures regarding carrier selection or pre-selection would fail to achieve the objective of ensuring effective competition and public interest.





� Art 13 AD, comma 1: “A national regulatory authority may, in accordance with the provisions of Article 8, impose obligations relating to cost recovery and price controls, including obligations for cost orientation of prices and obligations concerning cost accounting systems, for the provision of specific types of interconnection and/or access, in situations where a market analysis indicates that a lack of effective competition means that the operator concerned might sustain prices at an excessively high level, or apply a price squeeze, to the detriment of end-users”.





� Art 10 AD-2. “Obligations of non-discrimination shall ensure, in particular, that the operator applies equivalent conditions in equivalent circumstances to other undertakings providing equivalent services, and provides services and information to others under the same conditions and of the same quality as it provides for its own services, or those of it subsidiaries or partners.”





� National regulatory authorities shall ensure that any cost recovery mechanism or pricing methodology that is mandated serves to promote efficiency and sustainable competition and maximise consumer benefits. In this regard national regulatory authorities may also take account of prices available in comparable competitive markets.








� Laffont, Ray, Tirole, “Multiple Bottlenecks and Two Way Access”, 2000.
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