QSC AG

Comments on the draft ERG/EC approach on 
 remedies in the new regulatory framework
I. QSC AG

Cologne-based QSC AG (QSC) is a nationwide German telecommunications provider with its own DSL network, supplying businesses and premium residential customers with a comprehensive portfolio of broadband communication options ranging from leased lines in various bandwidths to voice and data services right through to custom enterprise networks (VPN). QSC serves more than 40 of Germany’s largest cities with its own broadband network infrastructure and additionally offers its services to business customers nationwide through partners. The company presently employs a workforce of some 380 people.

II. General Comments

The ERG/Commission approach to remedies is totally supported by QSC. We expect this recommendation to become a guideline for all NRAs in Member States not only for the comprehensiveness of the analysis but also for the visible desire to deliver sustainable competition in telecommunications markets through regulatory action. The analysis of the situation and the conclusions drawn are not only fully supported by economic theory but also by the experience of NRAs and operators in different member states.

We do fully support the comments and views brought forward by ECTA within this consultation. We will therefore refrain from elaborating on issues already presented by ECTA and concentrate on two special issues.

Emerging Markets

The approach taken by ERG/Commission towards emerging markets is for the mayor part of it satisfying and correct. There is definitely a huge trade-off to be done between the fostering of innovation and investment by whoever it is and the long-term welfare problems associated with creating new monopolies. So NRAs should no treat every new market an SMP operator engages in as one to regulate ex-ante. 

Nevertheless it should be borne in mind, that in some cases leveraging of market power cannot “be addressed by placing measures on the market that the dominance is being leveraged from.”[p 70]. Especially if the source of the leverage is market share, these measures may have no immediate effect. 

Regulatory obligations in the market for voice subscriptions (like WLR or the unbundled local loop) are not effective enough as they are not capable of reducing the market share of the dominant operator to non-dominant levels within a very short timeframe. Even if measures of some effectiveness can be placed on the source market, foreclosure may still be achieved by margin squeeze and other moves that can only be tackled with some intervention into the emerging market.

Broadband

We strongly support the ERG/Commission view on how the interplay between service and infrastructure competition has to be observed by the NRAs. To QSC the preservation resp. introduction of incentives to invest in even more efficient infrastructure is paramount for the development of competitive and competing broadband infrastructures in Europe. 

The setting of bitstream access prices and those for shared access and ULL will be the initial test, if NRAs are up to the task of giving retail broadband competition a much-needed boost without destroying investment incentives for competitive infrastructure (via Shared Access and ULL) by setting wholesale prices for the ULL or shared lines too high compared to bitstream access.

III. ERG Questions

Chapter 1: Typology

Do you agree that the description of the competition problems provides the requisite level of detail? If not, please highlight areas where you would like more detail to be included in the final document.
Apart from the comments made by ECTA, we do agree with the level of detail provided.

Are there relevant examples of competition problems that are not covered by this framework? If you believe that there are, please provide details.
Competition problems not covered but still very important are the powers of the NRA due to transposition and the judicial appeals process.

A detailed and comprehensive as well as well-judged recommendation may not bring the desired effect into member states where important remedies for certain markets are ruled out by the transposition of the NRF. Another logic applies with the appeals process. If the effective forthcoming of remedies are prolonged by a lengthy process and a judicial body not competent in European competition law principles, the recommendation and its spirit are not having the desired effect. Both of those problems may hinder the use of appropriate remedies but fall short of this document and the powers of the ERG to deal with them. Nevertheless ERG and Commission should be aware of the situation and conduct transparent reviews about those topics.

Chapter 2: Remedies

Do you agree with the description of remedies provided, in particular, does it provide the requisite level of detail?
We would like, apart from ECTAs comment, to strongly emphasize the central importance of price squeeze tests for the success of mayor regulatory tasks. As the paper correctly emphasises there is a need to have some degree of regulatory power also over retail markets to make price squeeze tests work. To be effective they have to be provided before new and maybe predatory or squeezing retail tariffs hit the market. Therefore the position and powers of the NRA have to be strengthened by the Recommendation, the Commission and (in transposition) by member states to allow them these necessary instrument without lots of prerequisites. These will only serve to hinder NRAs in court in their task to provide speedy and much needed assistance against predatory pricing and margin squeeze.

Chapter 3: Principles for imposing remedies

Are there any further principles, in addition to those set out in Ch. 3, that you wish to propose? If so, please justify them on the basis of the Directives.

Apart from the additional suggestions provided by ECTA we do not have any more proposals.

Looking at the objectives in Article 8(2) of the Framework Directive, what are your views about how NRAs can balance short term and long term objectives? Do you think that there are any trade-offs between short-run service competition and long run infrastructure competition? If yes, please highlight potential areas and provide relevant examples. In this context, what are your views on the approach that NRAs should take in relation to (short term) business failures?
We strongly support ECTAs view that infrastructure and service competition are complements and not substitutes. 

The NRAs should be able to use more incentive regulation to reduce regulatory workloads. One prime example will be incentive to offer wholesale products on time with their own (new) retail products by banning the retail activities of the dominant operator until a correct offer is made.

Do you agree with the proposed treatment of emerging markets? If not, please provide details.

Please see our comments under II. General Comments. We do not totally agree and propose to take a more secure approach (No tolerance for dominance!) than a “hope and see” approach. The damages to public welfare (less innovation) are only temporary due to the fact that the dominant operator should be relieved of its dominance burden with increasing competition. The longer the dominant operator is able to leverage its market power into new markets, which is the more probable the more tolerant the NRA is, the longer the benefits of more sustainable competition is withheld from the public.

Are there any special considerations which should be taken into account in designing appropriate and proportionate remedies for the markets in accession countries?
In accession countries even more emphasis should be put on effective ex-ante regulation of retail and wholesale markets.

Chapter 4: Matching problems and remedies
Do you agree with the description of problems and related remedies? If not please provide an alternative analysis.

Yes, apart from ECTAs comments, we do agree with the description provided.

Do you agree that the document offers sufficient guidance concerning the approach on remedies to be taken by NRAs? If not, please highlight those areas where you would wish to see more guidance provided.

Yes, apart from ECTAs comments, we do agree.

Does the document provide sufficient guidance on which particular cost accounting methodology would be appropriate for those competition problems for which NRAs may consider price regulation?  If not, please highlight those areas where you would wish to see more guidance provided.

In general, the document provides enough guidance. One particular problem with general concern among alternative operators and NRAs alike is the attribution of common and joint costs. We think that a more thorough analysis and control will deliver huge reductions in wholesale costs.

Is sufficient guidance provided in relation to mobile call termination in chapter 4 If not, please outline what issues would require further elaboration. Please express your views on the principles that should guide NRAs in dealing with new entrants and/or smaller players in mobile termination markets. 

We strongly support ECTAs comments.

In general the size of the player should nevertheless be some factor in determining the NRAs solution (transparency and non-discrimination instead of cost-orientation for a start). Smaller players may suffer from the same competitive problems like bundling or high termination rates as fixed-line players do. 

Does the document provide sufficient guidance with the text boxes on bitstream, re-selling access lines and international roaming in Ch. 4?

Yes, it does provide sufficient guidance. Especially in the case of bitstream access, guarding against margin squeezes for both bitstream and shared access users should be emphasized more strongly.

Do you agree that the principles developed also apply in cases of joint dominance? Do you have observations regarding specific remedies that may be appropriate in situations of joint dominance?
In our view, the principles developed do also apply in case of joint dominance.

Do you think that the discussion in Chapter 4 will assist NRAs in achieving a consistent application of the framework? In particular, is it sufficient to focus on harmonisation of outcomes or should there also be harmonisation of regulatory approaches?
The discussion may assist NRAs, if they are allowed by the transposition of the NRF to act acc. to this sensible advice. 

We advise to have at least some look into the regulatory approaches used. Outcomes may be observable only some time in the future, but the approaches can be seen and evaluated today.
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