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Response to ERG remedies consultation

Orange SA

A.
Introduction

1. This paper is addressed to the ERG on behalf of the Orange Group
 in response to the joint ERG/EC draft approach on appropriate remedies in the new regulatory framework.  Orange welcomes the opportunity to comment on the draft paper, which clearly addresses issues of key importance to our business.  

2. We recognise the huge amount of work undertaken by EU and national regulators in the preparation of this document and believe this reflects a useful on-going debate on key issues at EU level.  It is clearly critical for the success of the New Regulatory Framework (NRF) to ensure a high level of understanding of the issues to be considered, in order to secure an appropriate and proportionate approach to the imposition of regulatory remedies.  We also acknowledge that it may be helpful for the ERG to develop practical guidance on a consistent approach to the application of remedies, although this should balance the need for differentiation of regulation, according to specific circumstances and markets.  

3. Nevertheless, we do have some serious concerns in respect of some aspects of the current draft consultation document.  In particular, the approach set out appears to represent a fundamental shift away from the goal of appropriate and proportionate regulation based on minimum necessary ex-ante regulation, in accordance with the NRF.  We propose to elaborate further on this and a number of other key issues raised by the document, in our response set out below.  We would also like to emphasise our support for the separate, more detailed submission by our parent company, France Telecom.

4. In view of our concerns, Orange would welcome clarification as to how the current draft document will be used in future.  We believe the document to be an important contribution to the on-going debate surrounding the need to apply appropriate and proportionate remedies where there is a proven market failure. However, there is clearly need for further work in this respect.  

5. In particular, any further ERG output on this issue should properly reflect the need for “light-touch” ex-ante regulatory intervention and keep in view the declared goal under the NRF of rolling back sector specific rules. Orange therefore looks forward to working with individual NRAs and the ERG on an on-going basis, in order to properly address the need for appropriate and proportionate remedies under the NRF.  

6. We also hope that if the ERG does choose to adopt a final document setting out guidance to regulators, it will be significantly shorter and more user-friendly than the current draft.  

B. General Comments

(a)
The role of ex-post competition regulation

7. The approach set out in the consultation document appears to be fundamentally at odds with the NRF’s declared objective of rolling back ex-ante sector specific regulation.   We are concerned that it represents a shift away from the goal of appropriate and proportionate regulation based on minimum necessary ex-ante intervention.  Indeed, it appears to imply a serious risk of inappropriate micro-management of the sector, through unduly burdensome ex-ante regulation.

8. The decision to impose ex-ante remedies under the NRF entails a three stage process involving the identification of: (1) the relevant market; (2) SMP operators within that market; and (3) proportionate and appropriate remedies.  In accordance with the Recommendation on Relevant Markets a market should only be identified for potential ex-ante regulation in Stage One if three cumulative criteria are met – i.e:

· the market is subject to high and non-transitory entry barriers;

· the market has characteristics such that it will tend over time towards effective competition; and 

· the application of competition law by itself would not be sufficient.

9. Thus, where there is no evidence of the insufficiency of competition rules to address a market failure, the market in question should not be identified as a relevant market at Stage One and there should, of course, be no recourse to ex-ante obligations.  In particular, there should be no presumption in favour of sector specific obligations merely because there is a potential for the breach of competition rules.  Competition law can - and should - be enforced to deal with such issues.  

10. In this context, we are concerned that the consultation document appears to suggest an inversion of proof, such that NRAs are to presume that the markets listed in the Recommendation on Relevant Markets are not effectively competitive.  We would emphasise that any decision to impose ex-ante obligations in these markets must nevertheless be founded on a proper market analysis and should not follow automatically from the listing of a market in the Recommendation.  

11. By way of example, an NRA’s markets analysis under Stage One could, for instance, result in a finding that the listed wholesale mobile call termination market is not a “relevant market” where: 

· the analysis proves the national market is competitive; or 

· a competition issue exists that competition law alone is sufficient to resolve; or 

· prices are falling – thus proving that market forces alone are solving the issue.

12. Even if a market is identified for ex-ante regulation in accordance with the three cumulative criteria, ex-post competition rules continue to apply to that market.  The document should therefore acknowledge that any ex-ante obligations are imposed in addition to the on-going application of competition rules.  

13. The impact of ex-post regulation on operators’ behaviour is clearly relevant in determining the appropriate ex-ante regulatory response - ex-ante regulation should be regarded as a complementary tool, as clarified in the Commission’s Explanatory Memorandum issued with the Recommendation on Relevant Markets
.  

14. The document should therefore acknowledge that there may be markets in which – despite being judged insufficient at Stage One - competition law can nevertheless be made effective through the imposition of an additional ex-ante remedy – e.g. a transparency obligation to assist with enforcement.  This approach is clearly out of line with the “multiple remedies approach” advocated in the document.  Any further ERG paper should underline the need for a balance between ex-ante and ex-post regulation.

15. In addition, we are also concerned that the emphasis on the identification of 27 potential anti-competitive behaviour and proposed guidance as to how ex-ante obligations might be used to address such behaviour also appears to reflect a failure to properly recognise the role of competition law.  For the avoidance of confusion, the document should state very clearly that the competition problems listed in the Table on page 29 should only be addressed through ex-ante obligations if competition law has been found to be insufficient, in accordance with the requirements of Stage One.  

16. There is a danger that the document currently suggests that the 27 generic competition problems identified should systematically be addressed through ex-ante regulation. In reality, ex-post competition rules are, of course, available – as in all sectors - to target anti-competitive behaviour.  The NRF provides for the imposition of ex-ante obligations in order to deal with structural sector-specific market failures, such as entry barriers.   NRAs should therefore focus efforts on identifying and using the ex-ante tools available to them, to address structural market defects - particularly the underlying causes of market failure.  

(b)
Identifying appropriate and proportionate ex-ante obligations

17. As stated in the Commission’s Explanatory Memorandum on the Recommendation on Relevant Markets, even if the three cumulative criteria are met in Stage One, “there needs to be careful consideration of which remedy should be applied”
.  It should be underlined that – by their very nature – ex-ante remedies represent an artificial distortion of the markets and inevitably have significant implications for investors, operators and consumers.  Regulators should therefore keep in mind the need to balance the objectives of ex-ante intervention with its inherent risks. Where there is a choice between several appropriate measures, regulators should therefore always favour the least intrusive remedy.  

18. In this context, we are very concerned by the “check-list approach” to the selection of ex-ante remedies advocated in the document, insofar as it sets out proposals for remedies to be applied in respect of the 27 potential competition problems identified.  The danger is this that this approach neglects the need to ensure that any ex-ante obligations are securely founded on a proper analysis, in line with the provisions of the NRF.  Moreover, there should be more emphasis on the need to ensure the proportionality of selected remedies, which we believe should be assured through a full cost-benefit analysis of any proposed intervention.

19. We are also very concerned that the document encourages regulators to systematically combine regulatory measures, whilst failing to highlight the critical importance of avoiding over-regulation.  This “multiple remedies approach” is, of course, partially due to the failure to recognise the complementary role of competition law, as outlined above.  However, it is also due the assumption in the document that SMP operators will inevitably seek to abuse any market power to the maximum possible extent.  

20. In this context, regulators should bear in mind that even their presence as a watchdog, with the necessary powers of ex-ante and ex-post intervention, inevitably stimulates self-regulatory responses in the market.  It is therefore wrong to advocate ex-ante intervention on the basis of an assumption that SMP operators will inevitably seek to abuse market power to the maximum possible extent. 

21. Finally, we would like to highlight our concern that under the Old Regulatory Framework, many regulators tried to impose regulatory remedies outside the scope of their legal authority.  This led to lengthy legal procedures, resulting in uncertainty and instability for all market players. For the sake of a sound and stable investment climate the ERG document should emphasise the need for regulators ensure that markets are not confronted with this kind of insecurity. This should be a key principle when imposing any ex-ante regulatory remedy.
The approach set out in the consultation document represents a shift away from the goal of appropriate and proportionate regulation based on the minimum necessary ex-ante intervention, in accordance with the NRF.  In particular, the document:

· fails to recognise that ex-ante obligations are a complementary tool, to be applied in addition to ex-post competition law and rolled back as soon as possible; 

· advocates a mechanistic, “check-list approach” to the identification of ex-ante remedies - rather than seeking to ensure that ex-ante obligations are securely founded on a proper analysis, in line with the provisions of the NRF; and

· rejects the application of single remedies as inadequate in almost all cases, whilst failing to consider the impact of concurrent competition rules or emphasising the importance of avoiding over-regulation. 

The approach taken therefore implies a serious risk of inappropriate and unduly burdensome ex-ante regulation.

C.  Maintaining infrastructure-based competition in the mobile markets

22. The development of the European mobile sector over the past decade represents an outstanding EU achievement, resulting in national mobile markets characterised by high levels of infrastructure competition. This has been promoted through the existence of a highly competitive environment and the absence of any action being needed on the basis of ex-ante economic regulatory intervention. 

23. Orange therefore welcomes the recognition in the consultation document of the importance of infrastructure-based competition (IBC), as one of the key principles underlying the NRF.  However, we believe the document should set out further clarification of the benefits of IBC over service-based competition (SBC).  In particular, IBC creates additional pressure to innovate network services, differentiate in terms of products and pricing structures and improve overall cost efficiency and quality of service.  It therefore generates more economic benefits than an equivalent level of SBC.

24. This argument is clearly supported by empirical evidence in mobile.  For example, the introduction of IBC in the supply of mobile services in the late 1980s and early 1990s led to much faster take-up of mobile services, creating clear economic benefits for consumers and the EU economy at large.  

25. Orange is pleased to note the attempt by the ERG to address the need to balance regulatory intervention with maintaining incentives to invest.  Regulatory obligations inevitably distort the market and can clearly undermine incentives for investment, resulting in less dynamism, growth and innovation.   This should be of particular concern in the context of the mobile sector, where the viability of IBC has long been clearly demonstrated.  

26. Regulators should keep in mind the danger that ex-ante measures intended to promote SBC - e.g. access obligations and price control - could erode the operator’s original investment and undermine incentives for further investment in new infrastructure or technology.  Any decision to impose access obligations therefore implies a risk to competition, in respect of both network and coverage. This is particularly so if price controls are also imposed.  

27. Such considerations are clearly of practical relevance to the question of imposing access obligations on mobile operators in favour of MVNOs or resellers.  There are numerous examples across the EU of operators having negotiated commercial agreements to grant access to their networks and Orange believes this to be the appropriate approach to this issue.  

28. In any case, ex-ante obligations should not be considered without tangible benefits to end users, in terms of innovative or differentiated retail offers.  Moreover, it will be critical that any price controls imposed in this respect properly reflect the need for network operators to maintain their wholesale margins.  

29. Finally, we would also like to emphasise our serious concerns regarding the arguments in the consultation document that remedies should be designed to facilitate new entrants’ movement along a so-called “ladder of investment”.  We have seen no evidence that such an approach would work in practice.  Indeed, there are no grounds for any assumption that service providers benefiting from access obligations would begin to invest their profit in alternative infrastructure, although they would no doubt be pleased to benefit from incentives to do so. 

30. Any attempts to put this theory into practice would almost certainly imply a serious distortion of the proper working of the markets, insofar as it would undermine fair competition and the natural economics of network build, in favour of new entrants.  Distortions would occur regardless of whether or not new entrant service providers ultimately chose to invest in alternative infrastructure because the incentives in themselves would be likely to represent a competitive advantage to the service provider.  

31. The consultation document is unclear as to how regulators would design the optimal access and so-called “dynamic series of supporting remedies” proposed.  However, assuming, for instance, that it aimed to create smaller increments of investment than would be the case for the existing infrastructure operators, this could clearly result in unfair/unreasonable cross-subsidies in favour of the new entrants.

32. It should be underlined that any such cross-subsidy from existing players to new entrants would generate economically inefficient competition, insofar as it would merely raise total costs to the industry and thus, also to consumers.  As a general principle, regulators should have particular regard to the need to avoid regulatory intervention which incentivises market entry by players whose costs are higher than those of existing players.  

33. Ultimately, Orange is extremely concerned by this proposal.  It clearly threatens damaging and unforeseen consequences for the markets, whilst implying an inappropriate degree of regulatory intervention, amounting to the micro-management of the sector.   Regulators are not well placed to judge the commercial considerations underlying decisions to invest, which should be left to the markets insofar as possible.

Orange welcomes the recognition of the importance of infrastructure-based competition (IBC).

We are particularly pleased to note the attempt to address the need to balance regulatory intervention with maintaining incentives to invest.  This should be of particular concern in the context of the mobile sector, where the viability of IBC has long been clearly demonstrated. 

Ex-ante obligations should not be considered without tangible benefits to end users, in terms of innovative or differentiated retail offers.  Moreover, it will be critical that any price controls imposed in this respect properly reflect the need for mobile network operators to maintain wholesale margins.

We would also like to emphasise our concerns regarding the arguments in the consultation document that remedies should be designed to facilitate new entrants’ movement along a “ladder of investment”.  This would almost certainly imply a serious distortion of the proper working of the markets
D.
Remedies to be appropriate to the operator concerned

34. The consultation specifically requests comments on the principles that should guide NRAs in dealing with smaller players in mobile termination markets.  The key issues in this respect concern whether termination rates should eventually be set at the same level for all SMP operators within a given national market and if so, how that level should be determined.  On this occasion, we do not wish to enter into a discussion on the merits of ex-ante regulation to address the issue of MCT rates.  However, we nevertheless propose to highlight a number of important considerations concerning the need to ensure that any remedies imposed are appropriate to the operator concerned.

35. Firstly, we do not accept that termination rates should eventually be set at the same level for all SMP operators within a given national market.  It is important to understand that mobile network services are not a single quality commodity item - mobile operators differentiate their product offerings through network quality and coverage.  Ensuring that customers can always be contactable comes at a cost and it is not unreasonable that customers calling to and from a higher quality network will eventually pay slightly higher prices for the benefits of greater call clarity and contactability.   

36. Ex-ante intervention to set MCT rates at the same level for all operators within a given national market would clearly undermine incentives for product differentiation and investment in network.  It would therefore ultimately also seriously damage competition and consumer choice.

37. In addition to allowing for the costs of differentiated network quality, Orange believes it is essential that any price controls also take into consideration past regulatory decisions on spectrum allocation.  Both the band to be used and the quantity of the spectrum allocated affect the operator’s cost structure.  However, spectrum allocations have been outside the operator’s control.  Both of these factors should therefore be reflected in any prices controls imposed.  It would not be reasonable for an operator to be penalized as a result of earlier regulatory decisions and we are pleased to note that several NRAs have already accepted this principle.

38. There have been some arguments that MCT prices in a competitive market should be set on the basis of the costs of the most efficient operator.  Even if one assumes there is no difference between the network qualities or the allocations of spectrum being compared, Orange could not accept this approach.   

39. In practice, in a competitive market, prices are not set on the basis of the costs of the most efficient operator.  Instead, it is highly unlikely that prices would be set below the costs of the second most efficient operator.  The most efficient operator, being the market leader, has the opportunity to make additional profits by matching the pricing level of the second most efficient operator.  The goal of the market leader’s competitors is to match at least the efficiency of the second most efficient operator, in order to make normal profits and, if possible, to improve beyond that level to become the market leader themselves.  If charges are based upon the costs of the market leader, only that operator can make only normal profits and other operators will be unable to cover their costs.

40. The danger of compelling all mobile operators to set their prices based on the costs of the lowest cost operator is that market differentiation - in particular any differentiating factors involving any significant levels of investment - will be severely discouraged.  In effect, the regulator would be establishing an environment where, in the long term, only a high volume, low cost network could survive.  There would be no incentive or opportunity for a network to differentiate itself by establishing a high quality network, even if this also generated volumes equal to that of the low quality network (the higher quality network would actually have to generate greater volumes to survive).  Similarly, there would also be no incentive to invest if returns are at or below zero.

41. Ultimately, therefore, if NRAs do consider it necessary to regulate MCT charges, it will be essential to consider appropriate obligations in respect of each individual operator, bearing in mind the need to maintain incentives for investment and product differentiation.

If NRAs consider it necessary to regulate MCT charges, it will be essential to consider appropriate obligations in respect of each individual operator, bearing in mind the need to maintain incentives for investment and product differentiation.

In particular, MCT charges should reflect:

· different network qualities; and
· the band and quantity of spectrum allocated.
The relevant cost base used for other industry players should not be that of the most efficient operator.  Setting MCT charges on this basis would:

· fail to reflect the workings of a competitive market;
· fail to encourage service and product differentiation;
· fail to incentivise investment in network improvements; and
· be against the public interest.

E. Emerging markets

42. In general, Orange welcomes the approach set out in the document with regard to the issue of emerging markets.  We are pleased to note the ERG’s recognition that the promotion of innovation is an explicit objective for regulators, entailing the need to ensure investors obtain an adequate return on their investment.  However, we would underline the need to maintain incentives for investment regardless of whether the market is emerging.  

43. The principle that emerging markets should be allowed to develop according to the normal dynamics of market forces is clearly critical – particularly given the unpredictability of the markets in question and often transitory nature of any problem which may arise.   This principle has already been clarified in SMP Guidelines and we welcome its reiteration by the ERG, for the avoidance of doubt.  

44. We are also pleased to note the clarification that there is no presumption that a firm that has SMP on a specific market can leverage this market power onto a closely related emerging market.  It is therefore clear that, in almost all circumstances, emerging markets should be addressed through the application of ex-post competition rules. 

45. Nevertheless, we are concerned to note the subsequent apparent contradiction of this key principle (page 71), where it is argued that ex-ante intervention may be necessary as a result of a risk of leveraging of market power into an emerging market if elements of legacy technology are used to deliver the new services.  This appears to be at odds with the provisions of the NRF - as clarified in the SMP Guidelines - as well as the previous points referred to above, regarding the leveraging of market power.  

46. This approach also appears to represent a departure from proper standards of proof under a competition law analysis.  In competition law cases, the Commission has concluded that emerging markets are characterised by rapid shifts in market shares and fierce, innovation-driven, potential competition.  As a result, the Commission has considered that even high market shares should not necessarily be viewed as indicators of market power.  This emerging market theory is clearly equally relevant in the context of any assessment of leveraging of market power.  

47. Ultimately, the argument that the use of legacy infrastructure to provide new services may justify regulatory ex-ante intervention could amount to a serious disincentive to existing network operators to undertake investment and risks in respect of new services.  It therefore represents a threat to innovation. 

48. Orange therefore sees no reason to depart from the SMP Guidelines, which provide that any potential abusive conduct in emerging market should be dealt with under competition law and any recourse to ex-ante regulation should be justified by a reasoned decision.  

Orange is pleased to note the recognition that promotion of innovation is an explicit objective for regulators, entailing the need to ensure investors obtain an adequate return on investment.

We also welcome the clear message that emerging markets should be addressed through the application of ex-post competition rules.

However, we do not accept that ex-ante intervention may be necessary as a result of a risk of leveraging of market power into an emerging market if elements of legacy technology are used to deliver the new services.  

F. Conclusions

49. By way of conclusion, Orange wishes to emphasise the importance for regulators to guard against the dangers of over-regulation.  Recourse to ex-ante intervention should be a last resort solution and in determining the appropriate regulatory response, regulators should have particular regard to the need to consider the impact of existing ex-post regulation on operators’ behaviour.  Ex-ante regulation should be regarded as a complementary tool – as clarified in the Commission’s Explanatory Memorandum issued with the Recommendation on Relevant Markets.  Orange would like to see this emphasised in any further ERG output.

50. Orange recognises the need for European regulators to work together, with a view to achieving a consistent and high level of expertise in respect of the issues to be considered when determining an appropriate approach to the imposition of regulatory remedies.   However, we nevertheless have some serious concerns regarding some aspects of the current draft consultation paper – as detailed in this response.  

51. We would therefore welcome clarification as to how the current draft ERG document is to be used in the future and must emphasise that we would be extremely concerned if it were adopted without significant amendments.  

52. Ultimately, any ERG output on this issue should properly reflect the need to balance the objectives of ex-ante intervention with its inherent risks and keep in view the declared goal under the NRF of rolling back sector specific rules.

----------------------------------------------------------------------------------------------------------------------------------
For further information concerning the views expressed in this paper please contact:

Sonia Hilton

Orange EU Affairs

tel. +44 7976 016 711

sonia.hilton@orange.co.uk
� The Orange Group comprises member companies in eight EU Member States: Austria, Belgium, Denmark, France, Luxembourg, the Netherlands, Portugal and the UK.  We also have members in three of the candidate countries: Poland, Slovakia and Romania.
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