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ONITELECOM COMMENTS
ON DRAFT JOINT ERG / EC APPROACH ON 
APPROPRIATE REMEDIES IN THE NRF
I – General remarks
It is our view that the draft presented for public consultation is a good basis for NRA’s approaches on regulatory measures (“remedies”) and a possible EC Recommendation on this issue.
It should be however emphasized the fact that the document can not be seen as a definitive and/or exhaustive approach as the experience will certainly provide new competition problems or suggest other/better  specific remedies not identified for the time being. Furthermore it should be also recognized that each NRA must take into account its markets specificities which may justify some specific remedies.

Fully supporting the main thrust of the draft, ONITELECOM would like to comment on some specific items of major concern to its activity as a newcomer operator in the fixed network area. We will follow the draft document structure and refer, when appropriate, to the specific areas where submissions were particularly invited.

II – Typology (chapter 1)

In general terms the description of competition problems in chapter 1 seems to present the overall set of situations that may arise. Concerning fig. 1, it seems however that certain relationships between behaviour and effects are not explicit in the graphs.
For instance, in situation 1.2, fist mover advantage may also be promoted by the discriminatory use or withholding of information or the quality discrimination as these may seriously delay, impair or impede the presentation of a technically adequate retail offer by the competitors; in situation 3.1, exclusive dealing may also result in raising rival’s cost by forcing them to use more expensive sales channels.
The case of discriminatory use or withholding of information is particularly relevant in wholesale markets where delayed  information about, for instance, bit rate classes in bit stream access offers will give the SMP firm ISP a clear first mover advantage. In all wholesale offers (leased lines, bitstream access, ULL, etc.) quality discrimination may play an important role on restricting newcomers ability to compete with SMP companies.
We furthermore identify some additional competition problems not referred (at least in an explicit way) in chapter 1 which we consider deserve consideration:

   - Requirements   for competitors to disclose information not absolutely necessary for the provision of the service (as advanced notification of demand forecasts detailed by exchange area or geographic region), which would enable the SMP operator to pre-empt competitors commercial strategies (probably included in the item “Undue requirements”) 

    - “Selective” pricing at the retail level concerning “off net” calls to competitors, with much higher prices not justified by the level of interconnection fees , with the aim to amplify externalities effects, discourage users switching and penalise competitive networks subscribers by inducing higher costs to call them from the SMP operator network

III – Remedies (chapter 2)

This chapter may be seen as too much general, basically referring to the generic remedies referred to in the NLF Directives. It could benefit from a more concrete description of more specific measures covered by the general references to transparency, non-discrimination and access to, and use of, specific network facilities, although we recognize that a more detailed discussion is developed in chapter 4 about  items like bitstream access, wholesale line rental and international mobile roaming.

Taking into account these considerations we would consider, inter alia, the following specific regulatory measures which are already in place in different EU countries:

- The definition of a safeguard period (6 months) during which SMP firms could not develop on its own initiative any win back activities near pre selected   users or other competitors clients, whose provision is based on ADSL or ULL wholesale offers (this remedy aims at preventing the undue use of information about competitors)

-The mandatory inclusion in Reference Interconnection Offers of price regulated flat rate tariffs (this remedy aims at ensuring cost effective interconnection and   preventing price discrimination between SMP operators’ own services and its competitors and subsequent margin squeezes, allowing in particular  the replication of specific call offers at reduced or no charges during specific periods)

- The mandatory provision of telephone wholesale line rental (as referred in section 4.2.2.4)

- The obligation to provide access to Information Systems concerning ordering, provisioning and fault management procedures related to the different wholesale offers – leased lines, Bitstream access/ADSL, ULL, etc (this remedy represents a practical case of implementation of the general non-discrimination obligation aiming at ensuring that competitors have access to those offers in the same conditions as SMP firms’ services and subsidiaries)

- The definition by the NRA of QoS/SLA objectives (delivery time, availability, repair time, etc) in the different wholesale offers, including the corresponding compensations in cases of non-compliance (this remedy ensures the practical implementation of reasonable access conditions, recognizing that the different negotiating power of the Parties does not allow in most cases an acceptable outcome)
- The publication by SMP firms of QoS periodical reports identifying key performance indicators concerning its own services/subsidiaries and the other operators (this remedy aims once again at the practical implementation of non-discrimination preventing the so called “quality squeeze”)

· The prior notification to competitors, reasonably in advance (90 days), of changes in wholesale offers, either in technical or commercial aspects and including all the ones  necessary for them to replicate new retail offers by SMP firms ( this is also  a practical measure related to the principle of non-discrimination)

Still concerning the issue of available remedies, a particular emphasis should be put on the question of structural remedies which must be necessarily addressed in the new regulatory framework and/or the one concerning the implementation of competition rules.

Structural remedies refer for instance to the mandatory sell off of SMP operators participation in dominant cable TV operators or the mandatory structural separation of their network and retail activities. These remedies aim at preventing the damages to competition and users derived from the joint ownership of the two main access networks (as extensively explained in the European Commission Notice of 09.03.98- 98/C71/03) and repeated different competition problems associated to wholesale offers (denial of access, discriminatory use of information, delaying tactics, quality discrimination, etc)

IV – Principles for imposing Remedies (chapter 3)

The major issue for discussion in this chapter may be the one concerning the principle referred in section 3.2.3 (“Supporting feasible infrastructure”).

In fact the issue of investment incentives is an important one, but it should not be forgotten that the major objective has always to be the promotion of competition     (“ facilities/network based ”  or “ access/services based “)  as a means to ensure the best welfare for users ; the absence or insufficiency of competition would always be a major drawback for the electronic communications sector and would  go against a main objective of EU policy.
It is also quite clear that the combination of scale, density and scope economies and the large sunk costs involved render the generalized duplication of basic infrastructures absolutely infeasible; in fact there is not a single case of an incumbent entering an European market outside its homeland on a “facilities based competition” approach.  Therefore the regulation of access conditions becomes unavoidable.
The reality is that newcomers have to climb up a ladder of investments starting from the “ less infrastructural” ones ,  in order to create a minimum critical mass of clients and a minimum financial strength  which enables them to shift to higher levels of investments in specific markets and restricted geographical areas  where they may be justified.

On the other hand and due to the multiple access points needed to reach the final users, spread all over the countries, and the associated collocation costs, it will never be feasible for newcomers to reach  all of them and thus duly  regulated access offers like Bitstream access offers will always play an important role on extending the benefits of competition to all those users.

It should also be noted that the lack of remedies may act as a negative factor concerning new investments in the sector if, for instance due to margin squeezes, those investments can never reach adequate profitability. In general, the risk of competition problems due to likely abusive practices represents by itself an additional risk for newcomers’ investment which can not be disregarded. 
It seems that a two-stage approach may be the ideal one starting, where competition levels are low, with tough regulations and loosening them at a later stage when the situation has effectively changed. In the meanwhile increased levels of investment should be essentially promoted by specific measures concerning, for instance, better conditions for accessing public and private domains for the installation of new infrastructures (FTO, FWA, etc), cost effective ULL implementation, adequate bitstream access enabling network operators to take full advantage of an extended core network, ex-ante price squeeze tests concerning the different wholesale offers, Fixed Telephone Interconnection conditions encouraging low level I/C, etc.

The issue of emerging markets needs also further consideration as the concept is not absolutely clear and there are already examples (ADSL) where the lack of timely regulatory intervention has enabled a reinforcement of incumbents’ position with very high market shares.

V– Matching problems and remedies (chapter 4)

In general terms the approach in this chapter seems to be adequate for the purpose (in particular in what concerns bitstream access and wholesale line rental) but attention should be paid to other specific remedies as referred in the above comments on chapter 2.   







PAGE  
_________________________________________________________________

6
ONITELECOM 


[image: image2.png]


_1047881148.bin

