KPN Mobile Group response on ‘Draft joint ERG/EC approach on appropriate remedies in the new regulatory framework’ d.d. November 21st, 2003

In addition to the comments of KPN, the KPN Mobile Group - which consists of KPN Mobile The Netherlands B.V., E-Plus Mobilfunk GmbH & Co. KG and BASE N.V./S.A. - would like to submit the following response to the Draft Remedies Paper.

General comments
1. Procedure

In general, the KPN Mobile Group wishes to stress that, based on the new regulatory framework, NRA’s must strictly follow three steps before applying any remedy on market players: initially, the NRA must define the relevant markets and analyze the degree of competitiveness on these markets, and – depending on the results of this analysis - the NRA must determine whether there are parties with SMP on the relevant markets. Finally, it can impose remedies to those parties, which have to be in line with the principles of proportionality and have to be suitable to solve the possible competition distortion. The remedies to be imposed should be the least burdensome. This procedure has to be followed before any remedies can be imposed on operators.

In the underlying draft paper of the ERG and EC departs at the level of defining four basic market constellations that are related to ‘’standard competition problems’’. Regarding these market constellations, the ERG/EC paper seems to presume that abuse of SMP by SMP operators is inevitable; this presumption functions as a starting point for the NRA guidelines, after which the paper elaborates a detailed set of remedies to prevent such abuse. The defined remedies seem to be almost inextricably bound up with each other. The consultation document breathes the spirit of more and not of less regulation and suggests to apply remedies in a cumulative way, which i.e. runs counter to the principle of proportionality.

The ERG/EC paper is right in saying that Member States can proceed at a speed determined by conditions in their own market, whilst at the same time applying the uniform regulatory framework. This means that, based on a detailed market analysis that should include the structure of the market, the NRA should define the appropriate remedy. In selecting the right remedy, the NRA should take into account the principle of proportionality, which is a main principle in the new regulatory framework directives, for example by carrying out a cost-benefit analysis of the envisaged regulation.

2.  Impact of the joint approach of the ERG/EC

The reasoning of the ERG as stated in the Remedies Paper should not interfere with the possibilities for NRA's for their own national application of the new regulatory framework. The intended guidance by this paper on such a detailed and severe level seems to limit the room for flexible solutions on a national level. National application of the new regulatory framework should - in stead of being based on a rigid 'ready-made' set of solutions - in all cases be based on specific national circumstances. In consequence, NRA’ s will always have the possibility to deviate from the reasoning of the ERG/EC.

In light of the above a statement like “other remedies are unlikely to solve the problem of their own” (p. 115) should be deleted because this judgment is to be considered a as precedent for regulatory action taken at national level. The decision which remedy is the most appropriate, must rest with the NRA and be based on a concrete market analysis.

The KPN Mobile Group is of the opinion that the principle of subsidiarity should be mentioned in Chapter 2 (legal basis). An explicit reference to the principle of subsidiarity should be made in order to highlight and enforce the policy objectives of the new regulatory framework.  

All of the above-mentioned issues should be made clearer in the draft paper.

3.  Justification of regulation

The ERG paper does not really take notice of the analysis of the competitiveness of the retail market when regulating markets. As Professor Valletti has pointed out in his paper on remedies1, there is no need for regulation of access to mobile networks if the retail market is sufficiently competitive. Therefore the analysis of competitiveness on this market is very important and should have more attention in the document.

4. Predictability

Continuity is crucial for the development of the mobile sector and NRA’s should have this as one of their most important goals. Regulation by NRA’s should be predictable, which can e.g. be sustained by publishing a plan that guarantees a consistent approach with respect to comparable cases. When NRA's impose remedies, those remedies must be highly detailed, e.g. in relation to the principle of legal certainty. Furthermore, the certainty about (the absence of) regulation of new markets for a certain period of time is very important. 

More specific comments

1. Emerging markets

It is clear that the EU Regulatory Framework is cautious about the regulation of emerging markets. In the ERG paper it becomes apparent that 'the regulation of an emerging market' is understood as regulation that directly addresses a new market. This is a very narrow approach and leaves aside the indirect impact of regulation of current markets on emerging markets. One should take into account the effects of regulation of current markets on new markets. For example, the regulation of prices will have impact on the pricing level of new markets. This certainly counts for substitute markets but also for non-substitutions: price levels of communication services can influence each other without being price-elastic. 

2. First mover advantages

First mover advantage is described in the paper as a per se distortion of competition. This seems a rather biased point of view. First mover advantages do not have to be detrimental under all circumstances and should therefore not be subject of per se regulation.

3. International roaming

In relation to question 2 of the Consultation paper and Text box 3 about international roaming, a remark about the competitiveness of international roaming:

There is a tendency for international retail roaming tariffs to decrease. However, there is a difference between large pan-European players and other players, due to large players being able to internalize their wholesale roaming costs. Smaller players do not have this possibility, which puts them at a competitive disadvantage. International partnerships can only solve this issue to a limited effect. Furthermore, due to the noted effects (intervention by one NRA will only benefit MNO's in other countries), any intervention deemed necessary should only take place at a European level. 

4. Miscellaneous
-
The document explains insufficiently why cost based regulation should always apply.  The Access Directive states that cost based regulation should apply as a last resort (ultima ratio).

-
Reading the "termination chapter" (case 4,  p. 113 ff.), a market analysis seems not to be necessary at all. The document takes it for granted that there is no competition on the termination market. For example, the document denies the argument of countervailing buying power without giving any empirical evidence for this assumption (see also the Explanatory Memorandum with respect to the Commission Recommendation on relevant product and service markets, p. 20). This is one example for a too simplistic argumentation in the paper.

-------------------------------

1Obligations that can be imposed on operators with significant market power under the new regulatory framework for electronic communications; access services to public mobile networks, T. Valletti, September 2003, p.9.

