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KPN Comments on a Draft joint ERG/EC approach on appropriate remedies in the New Regulatory Framework d.d. November 21st, 2003

1. KPN welcomes the Consultation Document on a Draft joint ERG/EC approach on appropriate remedies in the new regulatory framework. The topic of remedies has been previously consulted by the ERG in the summer of last year. These comments are also summarized in the Consultation Document on page 20. Moreover, in the Consultation Document is stated that (quote)
: "The comments provided have been taken into account when drafting the present document". To KPN it is not clear how and in which way these comments have been taken into account. For example the statement that the degree of competitiveness in retail markets should determine which wholesale obligations are imposed is only repeated without being reflected upon or (dis)agreed with. The same counts for the possible introduction of sunset clauses. KPN wants to request the ERG and the Commission to indicate more specific its positions regarding the former inputs from market parties on the issue of remedies.

2. Before KPN is going to answer the questions enclosed in the Consultation Document, KPN would like make the following more general comment. The approach taken in the Remedies document does not seem to be in line with the declared “de-regulatory” intent of the New Regulatory Framework (NRF) although pointed out in the remedies document itself (page 17) and repeated several times by Mr. Liikanen
. Whilst accepting that remedies are only applicable following a finding of dominance and market failure the presumption in the Consultation Document is that SMP operators will automatically assert any market power to the maximum level possible, that multiple remedies are required in most cases and that there is almost no place for competition law in place of ex-ante regulation. If followed by NRAs this approach is likely to lead to an inevitable move towards regulatory micromanagement of the telecommunications industry. It is important to recall that the NRF presumes that standard competition law is sufficient in most cases and that ex ante regulation should be the exception. 

3. Against the background of the aim of NRF, KPN is of the opinion that the current approach of the ERG does not comply with the principles which are laid down in the Framework Directive. According to Articles 15 and 16 of the Framework Directive the decision on SMP and remedies rests with the NRA. An ex-ante co-ordination of regulatory actions within ERG or the development of “best practice” should not limit individual NRAs to apply Member State specific measures, based on a cost-benefit analysis on a case-by-case basis. The discretion of the NRA provided by the NRF should therefore not be confined by the ERG. The ERG should endorse in its document that comparable “competition problems” can be dealt with differently in the Member States as long as the policy objectives and the regulatory principles of the Framework directives are taken into account.

4. Leveraging of market power is a notion that receives a lot of attention in the Consultation Document as potential competition problem. However KPN wants to stress the fact that leveraging of market power is only a problem if the input that can be derived from the SMP market is essential for the operators on the related market. This implicates that only dominant operators that possess an essential input (or essential facility) can succeed in leveraging their market power. It can well be that dominant market operators which do not own a essential facility are not able to leverage their market power in related markets; in such circumstances there are consequently no risks that market power will be transferred. Leveraging of market power by dominant market parties which do not possess an essential input or facility will not be detrimental as such.

5. KPN agrees to the notion of neutrality that has been included several times in the Consultation Document. However, such neutral approach is contrary to the concept of so called 'bridging remedies', based on the ladder theory. The current roll-out of broadband access in The Netherlands confirms this statement. Without regulated bitstream access for the consumer market there are already five competing xDSL platforms in The Netherlands (KPN, Versatel, Bbned, Tiscali Wholesale, Novaxess) in addition to the broadband offerings of the regional Cable TV Networks. Together they offer a national coverage of broadband access of 327%. The existence of various alternative broadband platforms shows that the so-called ladder theory does not apply anymore in The Netherlands; nor does the application of bridging remedies to encourage the roll-out of alternative broadband infrastructure.  

KPN, January 2004

KPN Answers to questions enclosed in Consultation Document

CHAPTER 1: TYPOLOGY

1. Do you agree that the description of the competition problems provides the requisite level of detail? If not, please highlight areas where you would like more detail to be included in the final document.

-
The classification framework

In general KPN states that the summing up of four cases (vertical leveraging, horizontal leveraging, single market dominance and termination), related to the 27 'generic competition problems' is somewhat arbitrary, without any precedent and gives the impression to be used as some kind of obligatory shopping list for NRAs. By doing so the paper puts a lot of emphasis on a largely untried concept. Question-marks can be placed regarding the inclusion of the termination issue; to KPN it is not clear why the issue of termination is included as separate case. If operators are deemed to be dominant on their own termination markets this issue could well be dealt with under the notion of single market dominance and should not been mentioned as separate case. Moreover, in the Recommendation on Relevant Markets mobile and fixed termination are defined as separate relevant markets concepts. It is unclear why these two relevant markets concepts are singled out within this Consultation Document, while the remaining 16 markets of the Recommendation are not discussed as separate 'case'.

The classification framework therefore is not yet well defined and based on many different criteria such as structural, legal and regulatory barriers (page 23), endogenous and exogenous barriers (page 74), market dimensions and cause-and-effect dimensions (page 26-27, further diversified in immediate effects and ultimate effects) and a behaviour-dimension (page 28). Ultimately this results in a framework that is not yet clearly funded. In place of the list of barriers, ‘market constellations’, behaviours, effects and remedies, the paper should provide a more generic description of problems that might arise, the circumstances in which they arise and the consequences, both pro- and anti-competitive that they have. This should be coupled with the advantages and disadvantages of different types of remedies that could be used. In particular such a paper should have provided NRAs with guidance on how to perform a proportionality test in accordance with the Directives. The issue of proportionality is key to producing useful guidance on remedies and the document does not address the question in any useful way.

KPN strongly disagrees with the focus on behaviour of market power per se, as behaviour may be difficult to interpret especially on a forward looking (ex ante) basis. This is also confirmed in the Consultation Document
. In all circumstances where potential behaviour of dominant market parties cannot be clearly defined as potential abuse based on past experiences with the application of competition law, such behaviour should only be regulated on an ex post basis by NCAs
. Furthermore, the three criteria which are included in the Recommendation on Relevant Markets, i.e. sufficiency of competition law, entry barriers and market dynamics should not only guide the NRAs in deciding whether or not national or regional markets are competitive, but also in guiding NRAs which remedies are proportional and appropriate.    

-
Leveraging of market power

Leveraging of market power is a notion that receives a lot of attention in the Consultation Document as potential competition problem. However KPN wants to stress the fact that leveraging of market power is only a problem if the input that can be derived from the SMP market is essential for the operators on the related market. This is also stated in the Oxera report that is been quoted in the Consultation Document (quote)
: "An undertaking with SMP on the wholesale market may attempt to leverage its market power by denying access to or refusing to deal with undertakings operating downstream and competing with the incumbent's retail affiliate. 'Refusal to deal can create competitive harm when a firm with SMP controls an input or inputs which are essential for other players to be able to operate/compete in (downstream) markets (…)."  See also page 32 and 89 of the Consultation Document for the necessity of an essential input in case of leveraging. This implicates that only dominant operators that possess an essential input (or essential facility) can succeed in leveraging their market power. It can well be that dominant market operators which do not own a essential facility are not able to leverage their market power in related markets; in such circumstances there are consequently no risks that market power will be transferred. Leveraging of market power by dominant market parties which do not possess an essential input or facility will not be detrimental as such. The difference between an essential and a non-essential input (or facility) is of paramount importance for a proper analysis of the relevant markets and the necessity of remedies whatsoever. Moreover, leveraging of market power is only detrimental if either (downstream) rival firms are being driven from the market entirely or those rivals suffering a reduction in their market share are not able anymore to effectively constrain the dominant operator's behaviour. The Consultation Document does not give enough attention to such nuances when discussing the leveraging of market power.

Finally, the burden of proof for NRAs to demonstrate successful leveraging has been increased significantly due to the ruling of the Court of First Instance (CFI) relating to the merger of Tetra Laval/Sidel
. In this particular case, the CFI held that the European Commission had failed to support its theory of leveraging dominance in one market into another to the appropriate standard. This indicates that cases of leveraging which are deemed to be detrimental to consumers and/or competitors, have to be extensively investigated on a case-by-case basis, preferable under ex-post competition, i.e. in circumstances under which the past behaviour of market parties can be thoroughly examined.    
-
Ex-post versus ex ante regulation

The Consultation Document is also not yet clear on the circumstances under which ex-post and ex-ante regulation should be applied. NRAs should be allowed to regard the sufficiency of competition law if they find SMP on electronic communications markets, i.e. for NRAs there should be no obligation to apply ex-ante regulation as soon as SMP have been found in one of the eighteen markets which are included in the Recommendation of Relevant Markets. To KPN it is not automatically the case that SMP on such markets demand ex-ante regulation. The Consultation Document agrees with this statement on several occasions. For instance like referred to earlier that (quote): "Thus, emerging markets should in almost all circumstances be governed only by the application of general competition law." Regarding price discrimination the Consultation Document states that (quote)
: "As price discrimination may also be welfare enhancing, it should not be prohibited ex ante, however, but should be dealt with either ex post or ex ante on a case-by-case basis (…)." Finally on page 113 it is stated that regarding case 3 Single Market Dominance (quote):"As there usually will be considerable uncertainty if and how an SMP undertaking will engage in entry deterrence, such cases have to be dealt with ex post." This focus on ex post regulation regarding entry deterrence in the Consultation Document is merely a result of the presumed difficulty for NRAs to define whether or not behaviour of SMP market parties is a result of normal legal business strategy, or abusive behaviour which should be forbidden.

In general the Consultation Document contains a list of generic competition problems without the necessary context. It resembles a shopping list of all remedies that are available to NRAs, suggesting that all such combined and multiple remedies are necessary for implementation. The Consultation Document lacks an overall view regarding the trade off between the policy objectives of the NRF, i.e. innovation, efficient investment and competition
. This lacking context is especially important for potential behaviour that cannot in all instances be defined as abuse of dominance. This relates for example to price discrimination, exclusivity and bundling that have ambiguous welfare effects. The Consultation Documents does mention such ambiguity but fails to offer a clear cut framework to deal with such issues. For instance on page 110 is stated (quote): "As price discrimination may also be welfare enhancing, it should not be prohibited ex ante, however, but should be dealt with either ex post or ex ante on a case-by-case basis, e.g. in the form of tariff approval, where the SMP undertaking has to prenotify changes in its tariffs to the NRA."    

-
(In)efficiencies

The Consultation Document also focuses on allocative and productive inefficiencies which result from the behaviour of SMP operators, although such behaviour is not aimed at lessening competition but nevertheless results into welfare losses
. Allocative inefficiencies result in deadweight welfare losses as prices do not reflect costs, i.e. consumer and total welfare could be increased by increasing total output; productive inefficiencies relate to the shortcoming of the dominant undertaking to produce a given output with the minimum of inputs. KPN has serious doubts whether regulation of productive inefficiencies should be the focus of ex ante regulation, especially if such inefficiencies do not lessen competition as stated in the Consultation Document. Productive inefficiencies of any operator offer opportunities for more efficient competitors to gain market share. This accounts both for wholesale markets where replication of competing infrastructure is possible and for retail markets in which smaller retail overhead costs of efficient operators result in cost advantages relating to other less efficient operators. Moreover, if operators are not able to recoup their costs as result of regulated efficiency reductions forced upon by bottom-up LRIC-calculation models of NRAs, the incentives for investment and innovation will be frustrated. This is especially relevant regarding the various statements within the Consultation Document that NRAs may not be able to distinguish efficient from inefficient behaviour
. KPN is not in favour of NRAs which correct productive inefficiencies as this may lead to insufficient cost recovery of telecom operators, a lessening of investments and innovations and a reduction of incentives for efficient competitors to gain market share at the expense of less efficient operators. 

Economic (in)efficiency however consists of three components, i.e. allocative (in)efficiency, productive (in)efficiency and dynamic (in)efficiency
. Allocative and productive (in)efficiencies are static notions. The third component is dynamic efficiency, which is achieved through the invention, development, and diffusion of new products and production processes that increase social welfare. Different efficiency goals are not entirely consistent with each other. It can well be that the promotion of static efficiency leads to less dynamic efficiency
. The Consultation Document however does not explicit deal with the promotion of dynamic efficiency and also does not deal at all with the trade-off between static (in)efficiencies and dynamic (in) efficiencies. This is an important missing link. KPN wants to stress the importance of dynamic efficiency. Especially in the dynamic and innovative electronic communications sector the promotion of dynamic efficiency must have priority. This primarily because possible temporary static allocative and productive inefficiencies are likely to disappear over time due to inventions, developments and innovations. 

-
Termination

As stated earlier in this paper, to KPN it is not clear why termination is identified as separate case. In general KPN wants to state that NRAs should focus on the possible identification of SMP on the individual call termination markets.  
-
Undue requirements

KPN wants to state that the so called "undue requirements" that are mentioned on page 35 of the Consultation Document can in some – if not all - cases be necessary. It is far too easy to state that requirements such as bank guarantees, security payments, or information requirement are – when requested for by dominant market parties – in all cases unnecessary and therefore demand ex-ante regulation. A bank guarantee can be a legitimate aim to protect the commercial interest of any market operator that wants to limit its risk when it participates in investments for third parties, especially if those third parties (new entrants) run the risk of going bankrupt and therefore may not be able to pay the costs of the access facility in the near future. 

2. Are there relevant examples of competition problems that are not covered by this framework? If you believe that there are, please provide details.

CHAPTER 2: REMEDIES


3.  Do you agree with the description of remedies provided, in particular, does it provide the requisite level of detail?

KPN is struck by the deemed necessity to apply almost in every case multiple remedies. Almost in every case the Consultation Document stresses the need to apply more than one remedy. For example at page 47 the Consultation Document it is argued that article 9 of the Access Directive (quote): "(…) implies a natural linkage between any access or interconnection obligation and a transparency requirement".  At page 48 it goes further, to say (quote): "(…) it is logical to assume and indeed the presentation of the transparency obligation seems to suggest that it is really an accompanying obligation with and to other obligations in order to make the overall remedy more effective". In fact there may be circumstances in which transparency alone would be a sufficient remedy. Indeed, transparency is foreseen in the Directives as a possible and separate remedy. Section 2.2.4 argues that access is (quote): "(…) ‘rarely...a stand alone remedy".  Again this is a further example of the combinatorial remedies argument which is not adequately justified. Following the logic of the Consultation Document, to be effective it must be combined with transparency, non-discrimination, accounting separation and price controls. The Consultation Document gives the impression that the defined remedies seem to be almost inextricably bound up with each other. KPN has serious doubts as to whether in all cases multiple remedies are necessary; this depends on a case-by-case analysis by each separate NRA. 

In the Executive Summary is stated that (quote): "The markets defined by the European Commission in its Recommendation on relevant markets are susceptible to ex ante regulation unless a market analysis indicates that effective competition prevails." This indicates that the NRAs do not have the discretionary powers to state themselves whether or not competition law is a sufficient remedy for the relevant markets from the Recommendation. A recent report of Ovum (Barriers to Competition) did not share that vision, i.e. Ovum stated that (quote)
: "Such consideration is required by the guidelines set out in the European Commission's Recommendation of February 2003. These suggest that NRAs should only introduce ex ante measures where existing competition law remedies are inadequate to deal with the market failure." KPN agrees with this notion, i.e. NRAs do have the discretionary power to consider the sufficiency of competition law when SMP has been found in one of the relevant electronic communications markets. According to KPN as stated earlier, the three criteria which are included in the Recommendation on Relevant Markets, i.e. sufficiency of competition law, entry barriers and market dynamics should not only guide the NRAs in deciding whether or not national or regional markets are competitive, but also in guiding NRAs which remedies are proportional and appropriate.    

KPN disagrees with the statement on page 53 that (quote): "It is clear that the obligations available in the Access Directive may, if appropriate, be available for application at the retail level." KPN wants to stress the fact that the Access Directive contains wholesale obligations in articles 9 to 13, while the Universal Service Directive contains the possibility of retail obligations in article 17. This means that there are two seperate regimes in place that contain specific remedies for wholesale markets and separate remedies for retail markets.   

In the Consultation Document reference is made to the fact that transparancy measures at a retail level can create a situation where parties to the market could be facilitated in engaging in anti-competitive practices
. KPN want to stress the fact that in The Netherlands a lack of transparancy at the retail level is already tackeled by intermediate private parties (see for instance websites www.bellen.com and www.internetten.nl ) or by existing consumer organisations and should be of no concern to NRAs. As stated in the Consultation Document, any regulation of retail tariffs runs the risk of increasing tacit collusion between market parties. This especially is the case in oligopolistic markets; a risk that is also extensively noticed by Oxera in its report for OPTA
. Therefore based on the notion of proportionality, there is no need for NRAs to concern themselves with transparancy issues at the retail level.    

CHAPTER 3: PRINCIPLES FOR IMPOSING REMEDIES

4.  Are there any further principles, in addition to those set out in Ch. 3, that you wish to propose? If so, please justify them on the basis of the Directives. 

KPN agrees with the notion that proportionality is an essential cornerstone of the new framework and agrees with the definition of proportionality , i.e. (quote)
: "To be compatible with the principle of proportionality, the action taken must pursue a legitimate aim, and the means employed to achieve the aim must be both necessary and the least burdensome, i.e. it must be the minimum necessary to achieve this aim."

Taken into consideration the notion of proportionality, NRAs should regulate only if the need to do so has been proven without any doubt. KPN agrees in this respect to the notion of neutrality that has been included several times in the Consultation Document. It states that (quote): "(….) if the NRA is uncertain as to whether replication is feasible it should maintain a neutral stance and continue to monitor the market (…) In all of this the NRA will need to be careful not to second-guess the market place but rather should provide a coherent background against which market developments take place." Such a neutral approach is also included in the Annex of the Consultation Document where is stated that (quote): "The regulator cannot possibly hope to 'manage' competition to achieve some theoretical ideal. If it has decided that the product does not have the characteristics of natural monopoly, an adequate policy would be to take steps to ensure that a number of competitors can enter the market, each with reasonable prospect of being profitable. The market itself will sort out which of them survive." KPN supports such a neutral approach. 

However, such neutral approach is contrary to the concept of so called 'bridging remedies', based on the ladder theory. In general the Consultation Document promotes infrastructure based competition because this will stimulate innovation, offer diversified offerings for consumers and the withdrawal of regulatory obligations
. For the replication to be feasible, the Consultation Document proposes to introduce so called bridging remedies that should enable the new entrants to compete vigorously until they are in a position to roll-out more of their own infrastructure (which must be the ultimate goal). This is based on the notion that entrants will have to be facilitated in progressively rolling out their own infrastructure by a series of remedies that enable firms to make 'a bridge' between each successive step. The Consultation Document also refers to a so called 'ladder of investment', i.e. the competitor climbs up the value chain as it can use more and more of his own infrastructure, it is able to add gradually more value to the product offered to the end user. 

KPN disagrees with the notion that if replication of infrastructure is possible, entrants have to be facilitated by the remedies of the regulator in progressively rolling out their own infrastructure. Contrary to this, KPN wants to state that if replication of infrastructure is feasible or potentially feasible, new entrants are in the position to offer and roll-out alternative infrastructure without any interference of the regulator/NRA. The current roll-out of broadband access in The Netherlands confirms this statement. Without regulated bitstream access for the consumer market there are already five competing xDSL platforms in The Netherlands (KPN, Versatel, Bbned, Tiscali Wholesale, Novaxess) in addition to the broadband offerings of the regional Cable TV Networks. Together they offer a national coverage of broadband access of 327%. The existence of various alternative broadband platforms shows that the so-called ladder theory does not apply anymore in The Netherlands; nor does the application of bridging remedies to encourage the roll-out of alternative broadband infrastructure. 

In general the application of the ladder theory will probably lead to an enormous increase in regulation, because NRAs will be encouraged to set mandatory access requirements (i.e. tariffs, price squeeze tests etc.) at each stage of the ladder. This is not the way to go forward and contrary to the deregulatory spirit of the NRF. Moreover, if replication of infrastructure is currently feasible or in the foreseen future, it will be the investment bankers that should "regulate" the electronic communications sector, not the NRAs. If replication of infrastructure is possible there is no need for ex-ante regulation. In this respect KPN strongly disagrees with the statement in the Consultation Document that (quote): "Whenever upstream market power is likely to be eroded within a reasonable period of time and excessive pricing thus is not a concern to NRAs, retail-minus might be used to calculate the access price." KPN wants to state that whenever upstream market power is eroded within a reasonable period of time, no ex-ante regulation at all is necessary anymore. This is in line with the essence of proportionality, i.e. the minimum necessary to achieve the aim (of infrastructure based competition). 

KPN agrees with the necessity of the inclusion of a Regulatory Options Assessment in the decisions of individual NRAs. This notion is also included in the Consultation Document. The necessity of a Regulatory Options Appraisal or Regulatory Options Assessment is also included in the report of Case Associates
 and also incorporated in article 1.3, paragraph 4 of the draft proposal of the new dutch Telecommunications law. 

5.  Looking at the objectives in Article 8(2) of the Framework Directive, what are your views about how NRAs can balance short term and long term objectives?

Long term objectives should prevail, i.e. there is no need whatsoever for entry assistance regulation for short term gains of new entrants. This is of special importance, considering the dynamics of the electronic communications markets and the major difficulties of predicting the near future and future developments. This indicates that NRAs should not focus on regulatory help for new entrants which result only in short term gains, but should focus on the creation of a level playing field for the long term. To quote the Consultation Document (page 126): "The regulator cannot possibly hope to 'manage' competition to achieve some theoretical ideal. If it has decided that the product does not have the characteristics of natural monopoly, an adequate policy would be to take steps to ensure that a number of competitors can enter the market, each with reasonable prospect of being profitable. The market itself will sort out which of them survive."  
6. Do you think that there are any trade-offs between short-run service competition and long run infrastructure competition? If yes, please highlight potential areas and provide relevant examples. In this context, what are your views on the approach that NRAs should take in relation to (short term) business failures? 

There is no need for NRAs to repair short term business cases of new entrants. The focus of NRAs should be to achieve contestable markets in which market entry by operators that offer alternative infrastructure is rewarded and made possible. The application of bottom-up models such as BULRIC regarding the pricing of mandatory access in originating markets is not in line with such a notion and should not be considered. Also the Access Directive gives priority to long term sustainable competition based on alternative infrastructure roll out (quote)
: "The imposition by national regulatory authorities of mandated access that increases competition in the short-term should not reduce incentives for competitors to invest in alternative facilities that will secure more competition in the long-term."  

7.  Do you agree with the proposed treatment of emerging markets? If not, please provide details.

On page 12 of the Consultation Document it is stated that special considerations have to be given to regulation in emerging markets: (quote): "As a general principle, emerging markets should usually not be subject to ex ante regulation but should be allowed to develop according to the normal dynamics of market forces." Also on page 69 it is stated that (quote): "Thus, emerging markets should in almost all circumstances be governed only by the application of general competition law." This statement is in line with Consideration (27) of the Framework Directive which states that market leaders of newly emerging market should not be subject to inappropriate obligations. 

The notion of emerging markets is closely related to so called first mover advantages that form the reward of entering and developing new innovative markets. On page 83 of the Consultation Document however is stated that (quote): "In cases of newly developed services ('emerging markets') a retail minus access price may give the undertaking the possibility to appropriate returns on its investments while, at the same time downstream competition is possible." This seems to indicate that ex ante regulation of emerging markets is feasible just like other electronic communications markets. Also on page 74 of the Consultation Document is stated that (quote): "Frequently, however, incumbents benefit from first mover advantages, which allow them to retain a large share of customers and/or to charge a premium on their services even after market entry has been rendered possible. If this is the case, NRAs will have to deal with similar problems as in the case of natural monopoly with high barriers to entry, i.e., excessive pricing, price discrimination, inefficiencies, etc., until effective competition has emerged." 

It seems that the Consultation Document is opposed per sé vis-à-vis incumbent operators that enter emerging markets, despite the general remarks in other parts of the Consultation Document. This never has been the intention of the NRF and – KPN wants to stress this - is contrary to the policy objectives of the new Framework that focus on the promotion of innovation.   

8.  Are there any special considerations which should be taken into account in designing appropriate and proportionate remedies for the markets in accession countries?

CHAPTER 4: MATCHING PROBLEMS AND REMEDIES

9. Do you agree with the description of problems and related remedies? If not please provide an alternative analysis.

KPN disagrees with the notion that (quote)
: "Where there are differences in costs due to wholesale specific costs being imposed on alternative operators only, it may be necessary to decide that such costs are also born (wholly or partly) by the SMP operator."  Such principle goes against the notion of cost causality, i.e. those parties requesting for facilities should also pay for it, and leads to economic unsound regulation by giving the wrong incentives to new entrants. 

On page 76 of the Consultation Document is stated that (quote): "Ex ante regulation should aim at eliminating the incentives for incumbents to exercise their market power and where possible, to eliminate their market power altogether, thereby decreasing the likelihood of anti-competitive or exploitative practices." KPN strongly disagrees with this statement, as this is not in line with the notion of proportionality. Ex-ante regulation of SMP operators should focus on the avoidance of possible abuse of such dominance, not on the disappearance of dominance or market power all together. Also under ex-ante regulation dominant operators should be able to sustain their dominant position, as long as the risk of potential abuse is mitigated by ex ante regulation. 

10. Do you agree that the document offers sufficient guidance concerning the approach on remedies to be taken by NRAs? If not, please highlight those areas where you would wish to see more guidance provided.  

The Consultation Document gives insufficient guidance regarding the possibilities and risks of regulatory failures, i.e. the unforeseen consequences of regulatory measures that will hamper competition.   

11. Does the document provide sufficient guidance on which particular cost accounting methodology would be appropriate for those competition problems for which NRAs may consider price regulation? If not, please highlight those areas where you would wish to see more guidance provided. 

The pro's and cons of the different cost accounting methodologies are not extensively described in the Consultation Document. In addition reference can be made to the report of Case Associates which elaborates on the possible drawbacks of the LRIC methodology
. The expert opinion of Christian Koboldt from DotEcon on ex ante regulation of narrowband services under the new framework also deals partly with the negative sides of cost models
. Regarding bottom-up models it states (quote)
: "Bottom-up models tend to ignore the fact that investment has been undertaken incrementally in little steps, and that what might appear as inefficiency from the perspective of a scorched node cost model might actually simply be the impact of history." Regarding the definition of costs based on modern equivalent assets (MEA) the expert opinion states (quote): "A constant re-valuation of an incumbent's network on the basis of MEA may result in a situation in which the incumbent cannot ultimately recover its investment, unless economic depreciation (which reflects the change in replacement costs) is appropriately taken into account."

12.  Is sufficient guidance provided in relation to mobile call termination in chapter 4 If not, please outline what issues would require further elaboration. Please express your views on the principles that should guide NRAs in dealing with new entrants and/or smaller players in mobile termination markets. 

As stated earlier in this paper, to KPN it is not clear why termination is identified as separate case, being the only relevant market concept that is discussed as specific case in the Consultation Document. In general KPN wants to state that NRAs should focus on the possible identification of SMP on the individual call termination markets.  

13. Does the document provide sufficient guidance with the text boxes on bitstream, re-selling access lines and international roaming in Ch. 4?

KPN does not see the need to enclose these boxes in the Consultation Documents. To KPN it is not clear why these three specific cases are included in the document; this gives the impression that the ERG/EC have somehow arbitrarily selected these examples. By given them separate focus in the text boxes, the examples seem to be more important than other specific cases which are not highlighted.  

Regarding the content of the text box 1 bitstream access, KPN wants to refer to its remarks regarding the bridging remedies and the ladder theory and the fact that regulated bitstream access is not an appropriate and proportional remedy in The Netherlands. This is because the retail and wholesale broadband markets in The Netherlands can be considered competitive. Without regulated bitstream access for the consumer market there are already five competing xDSL platforms in The Netherlands (KPN, Versatel, Bbned, Tiscali Wholesale, Novaxess) in addition to the broadband offerings of the regional Cable TV Networks. Together they offer a national coverage of broadband access of 327%. The existence of various alternative broadband platforms shows that the so-called ladder theory does not apply anymore in The Netherlands; nor does the application of bridging remedies (i.e. regulated bitstream access) to encourage the roll-out of alternative broadband infrastructure. 

Regarding the deemed necessity of re-selling of access lines (text box 2), KPN wants to point to the report of Ovum (Barriers to Competition) that includes serious doubts as to whether re-selling can be considered a effective remedy to achieve infrastructure competition
. The paper of KPN Mobile that is attached to this position paper contains comments regarding the text box 3 about international roaming. 

14.  Do you agree that the principles developed also apply in cases of joint dominance? Do you have observations regarding specific remedies that may be appropriate in situations of joint dominance?

15. Do you think that the discussion in Chapter 4 will assist NRAs in achieving a consistent application of the framework? In particular, is it sufficient to focus on harmonisation of outcomes or should there also be harmonisation of regulatory approaches?

Other comments

16. Please provide a concise description of any other issues that you believe the document should address or a critique of any other aspects of the document that you consider relevant. In doing so please refer to actual or potential problems encountered in electronic communications markets, as well as to relevant case law and other precedents.

� Consultation Document, page 21. 


� See for instance speech of Mr. Erkki Liikanen, Member of the European Commission, responsible for Enterprise and the Information Society, Recommendation on relevant markets and New regulatory framework, 12 February 2003.





� Consultation Document, page 109 (quote): "Furthermore, it might be hard for NRAs to distinguish anti-competitive from efficient behaviour in case of entry deterrence."


� For instance the application of bundling and tying or price discrimination by dominant market operators. Such an ex post approach should not only be limited to emerging markets.


� Consultation Document, page 33.


� Decision of the Court of First Instance, Tetra Laval/Sidel d.d. 25 October2002. T-5/02/T-80/02


� Consultation document, page 110.


� See article 8 of the Framework Directive for the various policy objectives that have to be taken into account by NRAs.


� Consultation Document, page 28.


� See for instance the Consultation Document, page 106 (quote):"A second point is that, in the cases described above, it might be hard for NRAs to distinguish anti-competitive product design, investment, contract terms, contractual relations or pricing behaviour from efficient one."  


� European Competition Law and Economics, A comparative Perspective, Roger J. Van den Bergh and Peter D. Camesasca, Intersentia, 2001, page 5.
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