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FORTHnet welcomes the consultation document and agrees completely with the view taken at p. 23 that the underlying source of most of competition problems in communications markets are barriers to entry. It is true that where such barriers do not exist or are sufficiently low, actual or potential market entry will lead to a situation of overall allocative and productive efficiency with prices following costs at a socially desired level of output.  The comments and submissions made hereinafter do not reflect the final and conclusive position of the company, which reserves the right to come up again, and modify or further elaborate the views expressed, where new elements are added as a result of accumulated experience.

Chapter 1: Typology

Do you agree that the description of the competition problems provides the requisite level of detail? If not, please highlight areas where you would like more detail to be included in the final document.

FORTHnet generally believes that the competition problems are described in detail. However, there exist some additional points of interest.

First, regarding identification and classification of competition problems, particular regard must be had to situations where the incumbent operator and/or other dominant undertakings engage into various practices that consist of more than one distortions of competition, against the alternative operators, as part of a wider anticompetitive plan to eliminate the latter from the market. In such cases it will be extremely difficult for the NRAs to deal effectively with all the various practices and avoid their harmful effects. Thus, a powerful weapon in the NRAs hands may be in such cases the power to adopt interim measures, so that the harmful effects are prevented until the adoption of the final decision.

Moreover, where reference is made to the delaying tactics of the incumbent (p. 34), experience has shown that the motivation may be threefold, the third instance being a situation where a dominant undertaking decides to be activated, either itself or through a subsidiary, in a market, retail or wholesale, where only alternative operators used to perform activities. In such a case, if the dominant undertaking possesses an innovative element at wholesale level, which renders possible the provision of better quality services, or services at a lower cost, in that relevant market, it will opt for reserving such element to itself for such period of time, as will be necessary to deprive the alternative operators of their clients, leading them out of that specific market (foreclosure of the retail market). NRAs must be careful and intervene immediately, so that such tactics will not occur again in the future.

Are there relevant examples of competition problems that are not covered by this framework? If you believe that there are, please provide details.

The issue of fidelity or loyalty rebates and target discounts in the telecommunications sector should have been addressed. In some Member States the incumbent operators have started applying a policy of discounts at the retail level, the amount of which is calculated on the basis of the amount of money spent for receiving services by them. The more you spent, the bigger the discount you receive. NRAs should be called upon to apply the relevant case-law of the European Courts and the European Commission (Sugar, Hoffmann-La Roche, Michelin, Almelo, BPB Industries/British Gypsum, British Airways), in order to decide if the requirements for approving fidelity or loyalty rebates and target discounts laid down therein are fulfilled, which is strongly doubted, or their sole intention is to “capture” the consumers and give them incentives not to use the services of the alternative telecommunications companies, so that the latter will be led out of the market and a monopoly regime will be re-established, in which case they must be prohibited and fines should be imposed. 

In addition, it is crucial to understand that, due to the particular characteristics of the telecommunications market, specific principles must be applied in the sector, and thus adaptation of the principles laid down in previous case-law is necessary. For example, the length of the period by reference to which discounts are calculated must be very short (e.g. one week), in order to minimise the anti-competitive effects of such kind of policies. The impact of such discount policies based on the volume of must not be underestimated as, in the first place, they raise rival’s costs, in view of the fact that they must follow and provide such discounts as well, if they do not want to see their customer base shrinking, and at the end the result is foreclosure of the retail market.  

Moreover, attention must be paid and measures adopted to deal with cases where dominant operators impose restrictions on the use of a product or service provided by them to alternative operators, such as, for example, a prohibition of resale. The object of such restrictions is to preserve for themselves the commercial exploitation at the retail level of a product or service. In addition, it is to be noted that, where it is not possible to refuse the provision of a product or service, due to the obligations resulting from their market position and power, or the restrictions do not have the expected results, dominant operators adopt the practice of selling at the retail level at prices which are significantly lower (even 50%) than the wholesale prices, practising thus margin squeeze, resulting to foreclosure of the retail market.

Finally, NRAs must examine certain cases where the incumbent and other dominant operators use legacy infrastructure or infrastructure serving their main business, to deliver free services to their customers in a market where they are not competing, i.e. the provision of free internet access by MNOs, depending on the monthly use of the operator’s mobile services and the amount billed. Such practices have the self-evident effect of depriving alternative operators of their existing and potential clients, thus leading them out of business.

Chapter 2: Remedies

Do you agree with the description of remedies provided, in particular, does it provide the requisite level of detail?

FORTHnet generally agrees with the description of remedies provided. However, it would wish to see more details with regard to the accounting separation obligation, and more specifically for example, on how could NRAs deal with the large amount of money spent by incumbents for advertisement not only of their own services, but also of the services provided by their subsidiaries and affiliates. In some cases such amounts may remain hidden and not provided to the NRAs in the process of defining cost-oriented tariffs, while at the same time they have the effect of raising competitors’ costs, as they have to follow and spend extended revenues for advertising. Likewise, the accounting separation obligation should be used as a tool by which NRAs should try to deal with the privileged access offered by the incumbents to their subsidiaries, with regard to commercial and technical facilities. Such privileged access puts them in a competitive advantage in comparison with other companies, which most of the times have to pay even more than a reasonable price
Chapter 3: Principles for imposing remedies

Are there any further principles, in addition to those set out in Ch. 3, that you wish to propose? If so, please justify them on the basis of the Directives.

It is important, in FORTHnet’s view, to clarify if these principles are to be taken under consideration alternatively or cumulatively. FORTHnet believes that there should be a hierarchical order and, on a case-by-case basis, the NRAs must pay more attention to one or more of these principles, which should prevail over the others, in accordance with the aim to be fulfilled and the specific market conditions (i.e. number and seriousness of competitors, level of competition, future perspectives, the behaviour of the incumbents and the degree of respect of the relevant rules of telecommunications and competition law etc.).

Moreover, FORTHnet strongly believes that the principles of proportionality and incentive compatible remedies must be paid particular attention. The past experience regarding the imposition of fines for breaking the law shows that the incumbents never faced serious problems with such fines, since the amount of money they made out of not respecting the competition and telecommunication rules were exceptionally large in comparison with the fines imposed. It is, therefore, crucial to modify the current practice of the NRAs, and guide all of them towards calculation of the amount of fine to be paid, in cases of infringement, on the basis of the profit generated and the economic injury caused to incumbent’s competitors. It is the only way to discourage breaking the relevant applicable law. Likewise, FORTHnet agrees absolutely with the view (p. 67) that, in cases of repeated serious breaches, NRAs should be provided with the power to prevent an undertaking from supplying communications networks or services or withdraw rights of use, and take, if appropriate, interim measures.

In addition and with regard the delays in the supply, FORTHnet would like to stress that in most of the cases such delays amount to a refusal to supply, which further causes foreclosure of the market regarding certain products and services (i.e. premium rate services), as past experience has revealed. By delaying supply of a key input, the incumbent operator reserves to itself a retail market for a long and critical period, it attracts the biggest part of the prospective clients, and when they new entrants are finally allowed to start the provision of similar services, they have to strive for a very limited client basis. Thus, it is important to provide the NRAs with the power to impose periodic penalty payments and to prohibit the provision of providing relevant wholesale inputs to the incumbent itself until such time as the requested wholesale service had been made available to others (pp. 68-69). 

Finally, where NRAs are dealing with complaints of infringement of the relevant rules, they should intervene faster and more drastically, and adopt the adequate final decision to put an end to such infringement, discouraging the same time a repetition in the future by the imposition of heavy fines and periodic penalty payments. Likewise, when they have to deal with applications for approval or exemptions, NRAs should not be lenient; on the contrary, they should refuse to authorise the application of certain measures and policies, if they are not provided with all the necessary data and information and they are not persuaded, after thorough examination, that the notified measures are in accordance with the relevant law. In such a way a genuine liberalization of the telecommunications market will faster be achieved, while at the same time the irreversible, for some market players, harmful effects of anticompetitive practices will be avoided.

Looking at the objectives in Article 8(2) of the Framework Directive, what are your views about how NRAs can balance short term and long term objectives? Do you think that there are any trade-offs between short-run service competition and long run infrastructure competition? If yes, please highlight potential areas and provide relevant examples. In this context, what are your views on the approach that NRAs should take in relation to (short term) business failures?

This issue is really complicated, and thus requires in-depth examination and analysis in order to make meaningful contributions. However, FORTHnet would like to attract the attention of the parties involved to the fact that the anti-competitive practices and the policy followed by the incumbents cause an unwillingness of their competitors to invest money on infrastructure, and thus the latter are pushed to a reseller’s role in the market with controlled profits. That shows that the trade off has to be associated with measures allowing and encouraging investments in the telecommunications sector. 

Do you agree with the proposed treatment of emerging markets? If not, please provide details.

FORTHnet keeps some reservations on this matter.  The backbone of the future, the development of the broadband services meets here short term plans and perspectives, as it is shown in the statistics.. Since the issue is big, FORTHnet accordingly reserves the right to submit new comments and suggestions, which may come up as a result of the experience accumulated by observing and/or undergoing the treatment of an emerging market by the NRAs.

Are there any special considerations which should be taken into account in designing appropriate and proportionate remedies for the markets in accession countries?

N/A

Chapter 4: Matching problems and remedies

Do you agree with the description of problems and related remedies? If not please provide an alternative analysis.

FORTHnet generally agrees with the description of problems and related remedies.

Do you agree that the document offers sufficient guidance concerning the approach on remedies to be taken by NRAs? If not, please highlight those areas where you would wish to see more guidance provided.

FORTHnet agrees.  However, it may be valuable to see some more guidance to NRAs on how the application of competition rules would be effective, and which enforcement procedure must be followed in order to have the desired results, which is the establishment of a competitive environment in the telecommunications market. Experience up to now has shown that the incumbent operators and dominant undertakings tend to disregard the decisions of NRAs.

 We underline though that what we miss is the intention to apply the competition rules.  So, we mainly wish to highlight the necessity to focus in the way the rules will be imposed to be applied....

Does the document provide sufficient guidance on which particular cost accounting methodology would be appropriate for those competition problems for which NRAs may consider price regulation? If not, please highlight those areas where you would wish to see more guidance provided.

Experience so far has shown that the cost-orientation principle has not been applied adequately to deal with the anti-competitive practices of incumbent operators. In cases where the incumbent does not have to follow the principle of cost-orientation, it either overcharges its competitors, raising thus their costs, or sells below cost at retail level, in order to drive its competitors out of the market. In cases where the incumbent must prove the cost-orientation of the prices charged, either it does not provide at all, or it delays outrageously to provide the necessary information and data, and when finally it provides them, the relevant decisions of the NRAs are not applied retrospectively. This is a great omission, as this fact leads to the apparent illegal and unfair situation where the incumbent follows methodically this tactic, in order to increase the benefit from the delayed appliance of the eventually lower pricing.  It seems, accordingly, that in a market where this phenomenon is noticed, the price cap method should be considered as the preferred tariff regulation tool, as it happens in Germany: strict cost orientation is applied to an individual retail service only if that service cannot be allocated to one of the predetermined baskets. This would probably solve a lot of problems and restrict the alternative channels existing for incumbents to endeavor anti-competitive tariff practices.

Is sufficient guidance provided in relation to mobile call termination in chapter 4. If not, please outline what issues would require further elaboration. Please express your views on the principles that should guide NRAs in dealing with new entrants and/or smaller players in mobile termination markets. 
New entrants in mobile termination markets will bring about the end of the monopoly enjoyed by each MNO with regard to termination to its own network, which is the basis for anti-competitive behavior and abuse of such monopoly on the part of the MNOs. NRAs should give as much incentives as possible for new entrants to start activities in that market, and must also have eyes wide open to protect them from MNOs, who are expected, with a great degree of certainty, to do, individually and jointly, whatever possible to prevent the establishment of competition regarding termination to mobile networks, since this will cause loss of revenues, and also weakening of market and bargaining power. 

Does the document provide sufficient guidance with the text boxes on bitstream, re-selling access lines and international roaming in Ch. 4?

FORTHnet generally believes that the text boxes provide for the moment sufficient guidance, which, however, must be regularly updated by the potential accumulated experience, especially with regard to the bitstream access.

Do you agree that the principles developed also apply in cases of joint dominance? Do you have observations regarding specific remedies that may be appropriate in situations of joint dominance?

FORTHnet agrees that the principles developed also apply in cases of joint dominance. However, NRAs must pay particular attention and intervene drastically in cases where new entrants undergo a simultaneous attack by the incumbent and other dominant players in the market, such as the MNOs, each of them acting against the rules in its field of dominance, with the single aim to achieve the expulsion of new entrants from the market. Thus, suspicious behavior by dominant undertakings, occurring simultaneously, must be dealt with jointly, examined in detail, and with a view to the potential harmful effects which may come up. It is obvious that it will be more difficult for new entrants to survive if they have to face anticompetitive practices from various “sources” at the same time.

Do you think that the discussion in Chapter 4 will assist NRAs in achieving a consistent application of the framework? In particular, is it sufficient to focus on harmonisation of outcomes or should there also be harmonisation of regulatory approaches?

FORTHnet believes that it is very important to harmonise regulatory approaches, as past experience has shown that harmonisation of outcomes is not sufficient. The reason is that where approaches vary, the outcome will vary as well, at least as long as “quality” and “time” are concerned. Furthermore, NRAs may invoke the justification that “it’s not our fault, it simply didn’t work”, in cases of failure to achieve, or achieve in time, the harmonised outcome. The time lost as a result of the need to change regulatory approach may turn out to be crucial for the establishment of a competitive environment in the telecommunication market, and thus for the survival of alternative telecommunications operators.

Other comments

Please provide a concise description of any other issues that you believe the document should address or a critique of any other aspects of the document that you consider relevant. In doing so please refer to actual or potential problems encountered in electronic communications markets, as well as to relevant case law and other precedents.
· An issue that must be taken into account by the European Commission, in view of the fact that it is exclusively responsible for the application of the relevant rules, is the respect of the law regarding state aid. It may well happen or have already happened in the recent past that Member States provide financial support, through state or community economic resources, to incumbent operators, for the expansion and enhancement of their networks and the development of new technologies, which will create technologically advanced telecommunication products and services. The same time, all other telecommunication operators are, either completely unaware of such plans and so remain obliged to try to invent economic resources in order to survive, or totally excluded from the procedure leading to the provision of such financial aid. It may well happen that alternative telecommunication operators are hesitant to lodge a complaint to the Commission, informing it about the adoption or intention to adopt such measures, apparently due to the fact that they may be afraid of facing reprisals of any kind, by both Member State and the incumbent operator. 

· When dealing with competition distortions and imposing remedies, the NRAs and the Commission must further take into account the fact that in certain Member States the liberalization process has been completed at a later point. This caused various problems, i.e. the incumbent operator had more time and some precedents from other already liberalized telecommunications market, and thus it has been able to prepare itself better in order to face competition, and compromise the results of the liberalization process. Therefore, it is necessary that in these Member States’ markets more generous steps must be taken in order to diminish the gap that exists in the process of transition from monopoly to a competitive market.

· Last but not least, FORTHnet takes the view that particular attention must be paid to rights of way and collocation. These two issues must be dealt with together, as “passing through” is equally important to “lodging”, and both are crucial for the establishment by new entrants of their own networks. Past experience shows that very little have been done in these two sectors. Insignificant application of the already weak existing rules has led to distortions. It must be acknowledged that without rights of way and collocation, it is rather impossible to create incentives for investment, and achieve progress in the establishment of alternative networks.
Michael Tsagkatakis,
Chief Legal Adviser
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