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ECCA submission to the ERG Remedies document

Introduction

The European Cable Communications Association (ECCA) groups European cable operators, as well as their national associations. The main goal of the Association is to foster co-operation between cable operators and to promote and represent their interests at European and international level. ECCA members have between them more than 55 million subscribers.

ECCA welcomes the opportunity to contribute to this second consultation process initiated by the European Regulators Group (ERG). Next to this general response to the documents ERG 03(043) and ERG 03(030) (hereinafter “the document), we include a study on remedies addressing the topics relevant to European cable industry. ECCA would also like to refer to its submission to the first consultation on remedies which took place in the middle of last year.

General comments relating to several questions put forward in document ERG 03(043)

- Do you agree that the description of the competition problems provides the requisite level of detail?

Chapter 1 provides a strong and necessary level of detail were it relates to the possible competition problems that might arise in the communications market. Although it is understandable that the chapter focuses on those situations were ex-ante intervention might be justified, various considerations making intervention unnecessary should simultaneously be recognised.

As indicated in the document, the new Regulatory Framework will make barriers – especially legal and regulatory – to enter a market less likely in future. Structural barriers are also collapsing in a number of areas due to the new Regulatory Framework, reduction in prices for communication equipment, revival of the financial markets, etc.

Further, under first mover advantages possible negative effects are described, without taking into account all disadvantages associated with first movers, such as high investment risks and possible free rider behaviour by competitors. Related to first movers is the concept of emerging markets. This will be touched upon further below.

In relation to termination, but also more generally, it is very important to take into account the size of the respective operators concerned by ex-ante invention. As the Commission recently pointed out in its comments to a number of Ficora notifications, simply imposing remedies on small - in absolute and/or relative terms - operators (although statically speaking having SMP) runs contrary to the proportionality principle.

- Do you agree with the description of remedies provided, in particular, does it provide the requisite level of detail?

ECCA is of the opinion that the level of detail regarding the description of the remedies is sufficient. Nevertheless, it is clear that imposing remedies not provided for in the Access Directive should be limited to exceptional cases accompanied by a strong motivation and notification to the Commission following the procedure as foreseen in Article 8§3 Access Directive.

The study in Annex comments in more detail on the imposition of the different remedies at the disposal of NRAs.

- Are there any further principles, in addition to those set out in Ch. 3, that you wish to propose? If so, please justify them on the basis of the Directives.
The principles listed in the document are well established in competition law. In addition, however, ECCA would propose to give attention to efficiency considerations, i.e. even in the case of SMP imposing an obligation should generate sufficient benefits to outweigh any loss in efficiency, which would ensure a truly balanced assessment by NRAs and ultimately promote/strengthen competition as set out in Article 8 Framework Directive.
- Looking at the objectives in Article 8(2) of the Framework Directive, what are your views about how NRAs can balance short term and long term objectives? Do you think that there are any trade-offs between short-run service competition and long run infrastructure competition? If yes, please highlight potential areas and provide relevant examples. In this context, what are your views on the approach that NRAs should take in relation to (short term) business failures?

One of the options to balance short term and long term objectives could be by setting time limits on the remedies imposed on operators. It is noted that this is not the case for several NRA notifications on which the Commission has commented. The Commission also observed that the motivation – Article 8 objectives - as to why were not always specifically attached to the remedies proposed for imposition on certain SMP operators.

Questions can be put next to the presumption that service based competition will lead to infrastructure based competition. It is sometimes the deliberate policy of service competitors to remain as such, without the desire to become infrastructure competitors while over time asking for stronger regulatory intervention. Most interested parties agree that infrastructure based competition provides the most benefits, in the short and longer term. Competition is not an objective in itself but only a means to inter alia achieve better conditions for consumers, such as availability of services (broadband), prices, etc. 

- Do you agree with the proposed treatment of emerging markets? If not, please provide details.

ECCA welcomes the acknowledged importance of emerging markets for promoting innovation, investment in new services, etc. As referenced in the document, emerging markets need to be governed by general competition law. Whether, however, only applying the small but non-transitory price increase test is appropriate to define an emerging market remains to be seen. This mechanism has notable limitations when used to define markets where monopoly prices are already levied.

One main element of emerging markets is of course the uncertainty of whether the new application in question will ever develop to become a sustainable service. This is also why any prediction or regulation should, in general, be viewed as inappropriate pursuant to Recital 27 Framework Directive.

When re-analysing an emerging market to assess SMP, it is important to recount that the Commission and the Community courts commonly look to see that factors, other than market share, indicate market power. This is particularly the case for emerging markets where market share cannot indicate anything with regard to potential market entry. 

To give an example, it is relevant to note that in a market where cable operators initially possessed the largest market share – broadband services – this has been eroded by DSL offerings (see Table 2 of the report in Annex). Cable operator’s initial market shares were simply evidence of the early stage of market development and not durable in form.

- Are there any special considerations which should be taken into account in designing appropriate and proportionate remedies for the markets in accession countries?

In general terms, ECCA believes that the new Regulatory Framework really provides enough flexibility to proportionately regulate the communication markets in the accession countries.

- Do you agree with the description of problems and related remedies? If not please provide an alternative analysis.

The problems described in chapter 4 are pertinent and the remedies proposed, in principle, appropriate. The document in Annex highlights a number of views relating to these problems and remedies.

Specifically referring to the fourth case (termination) the suggested remedies – i.e. obligation to interconnect together with an obligation to set prices at cost-oriented levels – are directed towards the SMP operator(s) but ECCA would recommend that, if appropriate, they take into account the respective circumstances of the operators concerned (SMP and non SMP), which may lead to different termination pricing by the different operators in order to ensure a necessary level playing field and comply with the objectives of Article 8 Framework Directive.
 The appropriate remedies in this market must ensure their effect is competitively neutral across market players if it is to facilitate the development of network based competing telephony services. See also the study in Annex.

Concluding remarks

The following objectives should be emphasised if the European Union want to achieve the aims of the Lisbon Summit and those of the new Regulatory Framework: 

a) Stimulate competition, (e.g. by applying appropriate remedies in an asymmetric fashion)

b) Strengthen harmonisation,

c) Create transparency and legal certainty,

d) Speed up the overall assessment process,

e) Encourage innovation, (e.g. avoid regulating new and emerging markets)

We hope that the above provides a constructive contribution to the finalisation this exercise.

ANNEX: 

Study “The New Regulatory Framework and the Cable Industry” by Charles River Ass.
� Case C-462/99 Connect Austria (not yet published), paras. 86 & 93.
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