

Roma, 20 th of January  2004 

Response on the ERG Consultation document on appropriate remedies in the new regulatory framework  

e.Biscom is an Italian registered company operating, trough its subsidiaries, in many relevant markets within the Information and Communication Technology sector, as the Italian telecommunication sector (Fastweb) and the Italian multimedia market (e.Bismedia).

The e.Biscom group covers the whole information supply chain in the telecommunications industry, from broadband infrastructure to advanced services and production and acquisition of content.

e.Biscom welcomes the opportunity to comment on the ERG consultation document on appropriate remedies in the new regulatory framework. 

Our detailed comments on the consultation document are outlined below.

Comments on Chapter 4: Matching problems and remedies. 

e.Biscom believes that “Draft joint ERG/EC approach on appropriate remedies in the new regulatory framework “ addresses, with an appropriate level of detail, the competition concerns that NRA could face in implementing the Directive.

With the present document, e.Biscom whishes to integrate the guidance concerning the approach on remedies providing some considerations about possible anticompetitive effects generated by barriers to entry on contents’ access when exclusive dealing are used by SMP firms in communication market to enforce their position, or to leverage their market power to an adjacent vertically or horizontally related market, especially in the markets of convergence. 

The development of digital technology has made possible a process of technical convergence between the telecommunication firms and media. In fact, digital technology produces a common technical basis, which allows integrating contents and telecommunication and television networks. This process has allowed the introduction of new products and services, like digital television, and also the possibility of reception of typical television contents by PC.

In this technological context, it is crucial for network and service providers directlt having  access to contents. The latter access is an essential competitive factor in order to make competitive the market.

The major platform suppliers - fixed, mobile, and tv broadcast transmission -have moved their traditional services to digital delivery.

In this context, it is worth noting that links between the broadband networks and contents could easily translate into possible interactions between the two markets, and originating anticompetitive case like vertical, horizontal leverage, single market power etc.

We think that “Draft joint ERG/EC approach on appropriate remedies in the new regulatory framework “ addresses the main problems that the NRA could face in implementing the Directive, even if we consider crucial to answer the problem induced by connection between Intellectual Property Rights problems and the existence of SMP in the Communication market. 

This aspect could be essential to avoid the predation problem and the dominant position in the convergence market and could be related to horizontal/vertical leveraging issues, particularly for exclusive dealing. 

At point 4.4.1.4, the Draft joint ERG/EC declares that “ in case (ii) [a supplier is obliged to supply its inputs only to the dominant undertaking (and not to other undertakings)] it does not seem possible for NRAs top address the strategic variable ‘contract terms’, as art 9 (2) AD only relates to interconnection and access and art 17 USD can be applied to retail markets only. Thus such cases might be dealt with by the national competition authority” (p. 108). 

With particular reference to this point, we would like to provide some considerations about the importance that the NRA takes into account the competition problems concerning the access to contents in order to define the remedies.

We would like to evidence the relevance of defining a set of general principles and rules able to discipline and regulate the possibility that telecommunication firms go directly to offer contents by pledging the development of perfect competition in the convergence markets.

This strict correlation between the broadband networks and media firms has been considered by the new Telecom Package that at “whereas “ point 5 of  Directive 2002/21/EC (Framework Directive) argues that “The separation between the regulation of transmission and the regulation of content does not prejudice the taking into account of the links existing between them, in particular in order to guarantee media pluralism, cultural diversity and consumer protection”.

Although the new set of directives is clearly not aimed at regulating content, Art 8 (1) of Framework Directive nevertheless reads: “National regulatory authorities may contribute within their competencies to ensuring the implementation of policies aimed at the promotion of cultural and linguistic diversity, as well as media pluralism”. These are elements, which explicitly concern content regulation.

Moreover, the art. 12 (2) of the Access  Directive provides for certain elements to be taken into account by NRAs when imposing access or interconnection obligations to telecom operators. One of these elements is “any relevant intellectual property rights”. 

As a consequence, we believe that the new legal framework and in particulary Art. 12 (1) of the Access Directive clearly states that the imposition of obligations is justified in situations, where denial of access or unreasonable terms of access "would hinder the emergence of a sustainable competitive market at the retail level, or would not be in the end-user's interest" and that those principles could be applied to topics of access to contents.

According with the relative doctrine available on the subject
, we think that any relevant intellectual property rights can be included among the elements considered by Art. 12  (2) of AD. 

In fact “…the fact is that any ring tone SMS transmission or, in the future, the UMTS transmission of football highlights, are legally based on an underlying IP transaction. And this transaction purely concerns content, not transmission. It is therefore forceful to conclude that the Framework now provides for certain content issues being taken in consideration when imposing access or inter-connection obligations. It is apparent form the previous example that there is a clear tension between the wish of maintaining the traditional separation content and transmission regulation, on the one hand and the impossibility of doing so due the phenomenon of convergence. This means that regulatory authorities are now being engaged in a totally new exercise: in certain circumstances, they might have to regulate content and transmission issue in one goes”.

Also the Commission has been paid a particular attention in the so-called “new media” rights, i.e. Internet and UMTS.

In more than an occasion the Commission stated that the availability of rights for distribution of content by broadband Internet and UMTS is becoming crucial for a quick deployment of new media, that are the core of the EU post-Lisbon growth strategies.

This demonstrates the importance of new content bottlenecks for anybody launching into the new markets.

The Competition Commissioner, Mr. Monti, made it very clear, on a number of occasions when he said “exclusivity right of a long duration and for a wide range of content right is unacceptable” because is leaky to lead to market foreclosure.

It is worth noting that the Italian Antitrust Authority put up the negative effects on market competition of an exclusive right about contents of the incumbent in telecommunication market (Provvedimento n. 9142 Seat Pagine Gialle/Cecchi Gori Communications
).

In fact, it is well known that exclusive rights produce and induce a dominant position in markets and foreclosure effects in related and complementary markets, such as the market of Internet access. In the quoted case, the Italian Antitrust Authority forced some undertakings to the incumbent in order to avoid the possibility of vertical/ horizontal leveraging in emerging markets. 

So, in the light of circumstance that the availability of rights for distribution of content via broadband Internet and UMTS is a critical factor for the development of new media, platforms and consequently media pluralism, especially in a first stage of development of those markets, we believe that the NRA could impose remedies to limit use of exclusive dealing on content from SMP firms in Communication market.

We think that all those actions and advises that are devoted to prevent the SMP undertaking from enforcing illegally their position and from leveraging their market power into convergence market, could be translated into regulamentary remedies for anti-competitive behaviors. 

e.Biscom thanks ERG for kind attention. 

Best regards

Giovanni Moglia

Direttore Affari Legali

e Regolamentari
� Miguel Mendes Pereira, “Convergence, between media and telecommunications: competition law and regulatory perspectives” :http://europa.eu.int/comm/competition/speeches/index_2002.html
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