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Czech Telecom comments on ERG/EC draft document on appropriate remedies in the new regulatory framework

CTc welcomes the document submitted as an opportunity to prepare a coherent tool helping NRAs to reach a harmonised, consistent and transparent procedure of application and accomplishment of NRF objectives. However, we would like to point out some drawbacks we believe could be detrimental to achieving the above-mentioned goal, both in general and in the form of answers to some of the questions raised by ERG/EC together with the document discussed.

I. General comments

Establishing whether there is a competition problem or not

· The Document provides an overview of possible competition problems that can be addressed by the remedies available, and seeks to provide guidelines how to react to the identified problems through the remedies available. Nevertheless, the Document does not deal with determining whether any of the described problems exists on the relevant market or is potentially imminent, and in our opinion does not provide any guidance in this respect. Despite of the existing guidelines
 for identification of relevant markets and SMP undertakings there are no precise procedures specifying how and according to what criteria a market failure shall be identified and how to respond to such identified market failure. We presume that it should be the purpose of the submitted Document. There should be a closer analysis of the parameters based on which NRA should assess whether there is such a problem and what rules NRA should follow to address the problem, or in other words rules according to which NRA should make its decision and define remedies. We believe that correct implementation of the described link between the “market finding” (based on the relevant market analysis) and potentially implemented remedies is critical to meet the principles of the new regulatory framework.

· With regard to the aim of the Document we have reasonable cause to believe that a more casuistic (giving concrete examples on which the market failure is obvious) interpretation of preconditions for the imposition of remedies is needed. 

Absence of criteria to evaluate the effect of the remedies other than the change of the market share

· Isolated change of the market shares need not be sufficient to assess whether the target has been met, as the remedy may in fact not be efficient. It is obvious that in such case other benchmarks of the success would be appropriate, incl. time frame for evaluation of the efficiency. According to the approach of the Document the remedies can be imposed even though no actual anti-competitive behaviour has been proved. Hence a specific problem should be defined precisely and a timeframe during which the remedy will apply in particular. With the current state of the Document there is a risk that a remedy will be used and when no effect can be seen a conclusion will be made that it applies to an ongoing problem and the remedy would be extended (e.g. to include the access obligation) with no time limits even though the remedy has rather become a part of the problem and not the cure. It means that the Document cannot distinguish whether the business plan of the new competitor on the market is permanently dependent on the regulation (resale based on the price regulation and access obligation).

· The objective of each remedy and evaluation criteria should be the obligatory essentials of the decision to apply a remedy.

The issue of whether the infrastructure replication is feasible

· One of the factors considered when drawing up appropriate remedies is the point of the infrastructure replication being economically sensible. If the replication is desirable, the remedies should support build-up of the infrastructure by the new competitors, if not, an access to the incumbent’s infrastructure have to be enabled, but on such terms and conditions that the incumbent does not lose its motivation to maintain and develop the infrastructure. The decision made based on this point of view has therefore a key effect on the future direction of the market development, and incorrect evaluation of this aspect could have significant adverse consequences for the market development and development of competition. Still, the Document does not provide sufficiently detailed guidelines for assessment whether or not the infrastructure replication is economically sensible, and in this respect the Document in our opinion lacks detail.

Regulatory Costs

· The Document stresses the benefits of regulatory intervention for the market development, but neglects the effect of “regulatory costs”

· It is fully evident that when applying the regulation mechanism via the process of the new EU regulatory framework there is quite a high risk of incurred so-called regulatory costs that would impact on the addressees of the regulation. The costs include the cost associated with application of the remedies where unnecessary (see the comment on missing guidelines to identify market failures and their link to application of appropriate remedy) and application of incorrect remedies to identified and existing market failures. Therefore these costs also need to be calculated when imposing the remedies.

· The approach of the Document can lead to misleading conclusions as to what remedies should be applied. The benefits of remedies are emphasized and regulatory costs neglected. Nevertheless, the regulatory costs can be significant and have an adverse effect on the market development, not to mention the damages caused to directly affected entities, and they should be explicitly included among the principles of application of remedies.

Theoretical Prejudice

· The Document is based mainly on theoretical assumptions and does not reflect the reality of the telecommunications market sufficiently.

· Certain real aspects of the market are not taken into account, such as partial substitution of products causing that the expected anti-competitive behaviour would be inefficient in the practice (e.g. fixed-mobile services) and the remedy imposed would then in fact address a non-existing problem.
II. Specific comments on ERG questions

Question “Do you agree that the description of the competition problems provides the requisite level of detail? If not, please highlight areas where you would like more detail to be included in the final document.”
· The Chapter 1 is characterised by considerable level of generality, and in our opinion and with regard to the purpose of the Document it lacks sufficient level of detail. It is more a catalogue of competition problems, described by economical theory, with a brief explanation than guidelines to identify actual market dysfunctions in the reality. For example:

· The description of “discriminatory use or withholding of information” (p. 33) is in our opinion insufficient as it does not provide any guidelines as to what information is necessary for use of wholesale services of the SMP undertaking by the entities on the retail markets. Through extensive interpretation of the problem there arises a risk of interfering with otherwise justified interests of the SMP undertaking in the area of business secrets.

· Delaying tactics – it sounds as if no technical obstacles in fact existed and they were just an excuse. It does not provide a guideline to determine when it really is only an excuse and when not. It ignores for example the fact that the alleged delay could have been caused by unclarity of technical solution or incompetence of an undertaking to use the access it requires, or that the remedy in form of access obligation can include technical problems causing the delay. 

· Interpretation of the “strategic design of product” (p. 35) will be problematic without closer guidelines and harmonisation in the decision-making practice of NRAs cannot be expected.

· Problem of the price discrimination as described in Chapter 1.4.3.2 mentions a positive effect that the price discrimination can have, but it does not elaborate on what the effect could consist in. Without more detailed explanation NRAs will not be able to recognise these aspects of price discrimination.

· The Documents focuses also on the behaviour of dominant players that is not directly aimed against other competitors by erecting barriers on the market, but is detrimental with respect to the overall welfare. Although theoretically such behaviour can damage the market it will be very hard to identify, and wrong assessment of the market situation could lead to use of inadequate remedies. To analyse competition problems of this type the parameters such as effectiveness of the company need to be evaluated, but it is doubtful whether NRAs are competent and have the resources to do so. We recommend revising the whole chapter 1.5 because there is a danger of inappropriate regulatory interventions and associated excessive regulatory costs.

· Again, we would like to point out the lack of guidelines to determine whether there is a certain problem on the relevant market or not.

Question “Are there any further principles, in addition to those set out in Ch. 3, that you wish to propose? If so, please justify them on the basis of the Directives.”
Preservation of the incumbent’s incentives to invest

· Although the Document recognises the need to promote investment, its implication has been deformed to the advantage of investment incentives for new competitors, while the preservation of the incumbents’ incentives has not been stressed sufficiently.

· In general, the incumbent’s position within the new regulatory framework is not balanced in the Document. It is evident that in the current state of the telecommunications mainly the incumbent is investing in new elements of the infrastructure and maintaining the existing infrastructure that had been built in the past not only for economical reasons but also as part of the political effort to provide for maximal availability of fixed telephony to the public. Even the operation of alternative operators on the market without properly working infrastructure of the incumbent is at the moment unthinkable. Therefore it is essential that the Document dealt with regulatory aspects of this situation, and especially made sure that there was sufficient room for financing and protection of investment within the application of potential remedies, including the risks of such investments and reasonable rate of return on investment. At the same time there should be room within the operation of the market for accumulation of funds to be invested. 

· The above relates also to the aim to achieve competition on the level of infrastructure and the aim to achieve replication of alternative transmission routes by other operators. However, they cannot be motivated to do so by any regulatory measure or market principles unless the principles from the previous paragraph are applied within the remedies. 

Example of “the Incentive Compatible Remedies” 3.2.5.1, p. 68

· We perceive the procedure as highly problematic. The operator has no way to anticipate the NRA’s decisions on what price complies with obligation to set cost-oriented prices. Therefore, there is a risk that having calculated the costs in good faith the operator would still be penalized provided the NRA’s calculation differs. The risk is clear with the LRIC method when the result depends on evaluation of many model inputs that are not described in an exact way but depend to a large extent on the regulator’s interpretation. Thus, if the NRA does not set the price together with the obligation of cost-oriented prices, the obligation to comply with the price defined can be imposed only after the decision on the price has been made. In our opinion the procedure proposed goes beyond the confines of the NRF and is in sharp conflict with the basic legal principles of legal certainty and prohibition of retroactivity. We presume that the Document should avoid all similar “daring concepts” because by applying them the NRAs will almost certainly incur the risk of their decisions being contested at the court. 
Question “Looking at the objectives in Article 8(2) of the Framework Directive, what are your views about how NRAs can balance short term and long term objectives? Do you think that there are any trade-offs between short-run service competition and long run infrastructure competition? If yes, please highlight potential areas and provide relevant examples. In this context, what are your views on the approach that NRAs should take in relation to (short term) business failures?”
· The “Ladder of Investment” concept seems highly theoretic, we do not find sufficient grounds there to believe that with time the service competition transforms to an infrastructure competition if based on the price regulation approach.

· There is a risk that the remedy becomes a base of the business plan instead of the means of its application, the investment ladder theory is unconvincing.

· The remedies should be drafted to stimulate investment in the infrastructure directly – e.g. by setting a timeframe for regulation promoting service-based competition, then the competitors are aware that the regulation will be phased out and they need to get ready for it by building their own infrastructure.

· Therefore we recommend revising the whole “ladder concept” before using it to justify the regulation promoting service-based competition.
Question “Do you agree with the proposed treatment of emerging markets? If not, please provide details.”
· First, a more detailed (e.g. by giving concrete examples) definition of “emerging markets” or as the case may be description of indicators of market maturity would be appropriate.

· With regard to its approach to emerging markets, the Document in general complies with the new regulatory framework, in particular as far as the support of investment (in particular in the infrastructure) and innovation, and leaving the emerging markets only to the standard competition law (remedies according to NRF are thus not to be applied a priory) are concerned.  

· On the other side the principle that the emerging markets should be left alone to normal dynamics of market forces is deformed or negated in the favour of regulatory interventions in relation to the aim to prevent the SMP undertaking to gain the „first mover advantages“. See for example page 69:
“If the SMP player misses the deadline, it would be liable not only to compensation (as described in the previous paragraph) but also to a prohibition on providing any relevant wholesale input to itself until such time as the requested wholesale service had been made available to others. This would mean that it would not be able to obtain a ‘first mover advantage’ by supplying its retail product while denying others the ability to compete by withholding the necessary network inputs.”
· Majority of potentially new products in the telecommunication industry emerges from their greater part through new combination or integration of existing network elements supported by a certain volume of new investment. If the remedies are imposed on the emerging markets in the first stage of the product life to eliminate the “first mover advantages” there is a big risk that the market players (incl. the incumbent) will be totally discouraged not only from investing, but also from launching any innovations and search for new markets or market opportunities. Imposition of inadequate remedies would be then in sharp conflict with the principles of the Directives (The Access Directive, Recitals 19 and 20, and in particular The Framework Directive, Recital 27). 
Question “Are there any special considerations which should be taken into account in designing appropriate and proportionate remedies for the markets in accession countries?”

· The markets in accession countries differ significantly from the EU markets, mainly in the fixed penetration, number of call minutes (traffic volume) in fixed networks, proportion of fixed and mobile penetration, and funds the population is capable to spend on the e-communications services. This situation makes achievement of the goals of the information society and widespread rollout of broadband technologies far more difficult in the CEE countries than in the EU.
 Hence, the specific character of these markets will have to be often taken into account when applying the remedies in the CEE countries. Even though the NRF allows to take into account specific characteristics of the markets in each country, NRAs in the accession countries may tend to adopt well-established practices from the current EU member states when applying the NRF. If they fail to take the particularities of their national market into account (e.g. far-reaching fix-mobile substitution resulting in strong competition pressure put by the mobile operators on the fixed operators; effective utilization of existing infrastructure, etc.) the result may not be promotion of the competition, but further disruption of the market. Under these circumstances the need to take specific features of the market into account, in CEE in particular, should be explicitly mentioned among the principles of application of the remedies.

Question “Do you agree with the description of problems and related remedies? If not please provide an alternative analysis.”

Access Price below Costs

· Chapter 4.2.2.3, page 86 states:

Initially, regulators may even decide to trade static inefficiency for the advantages of dynamic efficiencies resulting from intensified competition by setting the access price below costs.
This is yet another daring concept. It goes beyond the confines of NRF that presents imposition of cost-oriented prices as the possible remedy and states it is necessary to allow a reasonable rate of return on investment (Access Directive, Recital 20). The purpose of regulation is to promote competition, investment and development of the e‑communications market, and not to punish the SMP undertaking. The obligation to set prices based on the costs and reasonable profit should not be confused with an obligation to „do a loss-making business“. Pure perspective that such remedy could be applied would certainly demotivate the dominant operator to invest and develop the infrastructure, not to mention actual application of such measure. Besides, application of such remedy is based on insufficiently justified “ladder of investment“ theory. We also suspect that the remedy interpreted in this way could come into conflict with the constitutional order of the Czech Republic, to be specific with the principle that the right in property can be limited only in the public interest, based on the law and for compensation.

Asymmetrical Obligations Relating to Termination

· In relation to the price regulation of termination, lack of economies of scales of new entrants is taken into account, but their advantage of new and efficient technology is totally neglected. Setting prices based on other than cost principle for new entrant is listed as the potential pro-competitive measure, while cost-oriented prices (LRIC) are to be imposed on SMP undertakings. We do not consider the imposition of different obligations on the entities justified, and we fear potential adverse effects on the market. If there is to be price regulation on the termination market, it should be done symmetrically in the form of direct price regulation based on LRAIC that reflects individual costs of each network.

Price Squeeze – Retail Regulation

· Retail price regulation is mentioned as possible solution – adverse effect of retail price regulation on the competition on the retail market for all competitors is ignored.

· The section (4.2.4.3) leaves out the fact that the regulation on the wholesale level is clearly preferred in the whole system (if regulation is in fact needed). The retail market regulation should be henceforth rather an exception, and if, here and then, it really is to be imposed the cost principle should be used. We believe that the problem described should be primarily addressed by general competition law.

Question „Does the document provide sufficient guidance with the text boxes on bitstream, re-selling access lines and international roaming in Ch. 4?”
· As far as the issue of bitstream is concerned we refer to the document „ETNO Reflection Document on ERG consultation on bitstream access“ from August 2003.

� Commission guidelines on market analysis and the assessment of significant market power under the Community regulatory framework for electronic communications networks and services (2002/C 165/03)


� For details see also the study: Remedies Under EU Regulation of the Communications Sector, CASE,� June 2003


� CEE Forum for Information Society document: “Telecommunications in Central and Eastern Europe: Will there be infrastructure for the information society?” Andersen Business Consulting, September 2003
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