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1 Introduction

COLT Telecom Group plc (“COLT”) welcomes the opportunity to comment on the Draft document setting out the joint ERG/EC approach on appropriate remedies in the new regulatory framework (referenced ERG (03)30 and hereafter “the ERG/EC Remedies paper”) and broadly endorses the content, the thoroughness and level of detail of this document. We believe this document will constitute an essential element in the implementation of the new regulatory framework and that its content will serve as a major reference to regulatory authorities and market players.

As a general comment, COLT would therefore wish to congratulate the ERG and the European Commission on this document but encourage it to complement it with a summary table that would by no means pretend to give an exhaustive and “closed” approach regarding the possible matches between the identified competition problems and the appropriate remedies to apply to them, but would assist regulatory authorities and interested parties alike in identifying the practical tools available to apply remedies to concrete issues. This would, we believe, be an excellent way to synthesise the very relevant and important recommendations stemming from this document. We have put in annex a suggestion on the type of information that could be included in such a summary.

The ERG/EC Remedies paper would also benefit from a clarification regarding the status under which it will be adopted, and COLT strongly believes that it should take the form of at least an ERG Common Position, to be formerly endorsed by the European Commission.

Finally, COLT, as a member of ECTA, would like to stress that it fully endorses the position taken by this association regarding the present consultation. The purpose of this document is therefore not to specifically re-iterate every argument developed in the ECTA position paper but to focus on COLT’s specific areas of concern to further assist the ERG and EC in the finalisation of this paper.

Given that some of our comments apply to the entirety of the draft paper, we have chosen to first emphasize some general points at the level of the principles, before addressing the specific questions listed in the cover letter accompanying the ERG/EC Remedies paper.

We thank you in advance for taking consideration of these views. Feel free to contact Caroline De Cock, Director Regulatory Affairs and Public Policy EU, by phone (+ 32 (0)2 790 1886) or email (Caroline.de.Cock@colt-telecom.be) should you need further information.

General remarks: essential principles in the field of remedies

1.1 Deregulation and infrastructure based competition objectives

As a major infrastructure-based “new” entrant, COLT can only approve the emphasis placed on the objective of infrastructure-based competition.

COLT is probably one of the best illustrations at pan-European level of the possibilities to combine (where viable) strong infrastructure investments with, where needed, the complement of service based competition. This approach is one that COLT has undertaken since 1992 in the UK and 1996 in continental Europe and hopes to build out further in the future. COLT therefore welcomes the acknowledgement made by the ERG/EC Remedies paper of the need to look at the issue of competition in the electronic communications sector from the “ladder of investment” perspective, and merely wishes to clarify that moving up this ladder is a phenomenon that cannot be pre-judged by regulators on a time- or price-basis upfront (e.g. by setting upfront deadlines for upstream migrations), but must be the object of market monitoring and dialogue, to ensure an optimum uptake/strengthening of competition.

COLT would also like to welcome the fact that the ERG/EC Remedies paper, by replacing the issues of remedies in the context of the three criteria to be used, and in its general approach, acknowledges the fact that the ultimate goal of the New Regulatory Framework is one of deregulation, and that ex-ante regulation should only be used notably where ex-post competition law tools are insufficient to remedy the problem (p.55).

1.2  Incentives for SMP operators to foreclose markets

One of the most important messages that can be extracted from the ERG/EC Remedies paper is the recognised overwhelming incentives that exist for an SMP operator, whatever the scenario it fits in (i.e. vertical/horizontal integration, etc), to foreclose markets and to behave in such a way to make entry and/or growth by entrants impossible or at the very least inefficient and difficult. To quote the paper, practice has indeed shown many cases of “textbook monopoly behaviour” (p.26) and we therefore hope to see more and more “textbook remedies”, i.e. precedents of practical and genuinely effective interventions, emerge under the NRF.

This conclusion, aside from re-opening the debate for a need for vertical separation of incumbents, associated with the fact the difficulties encountered to obtain transparency from SMP operators hiding behind so-called “company confidentiality” arguments, clearly shows the need to approach the behaviour of SMP operators in a new way.

In the past, the usual scenario has been one where entrants complain to regulatory bodies (both national, regional and international) about specific competition problems encountered, regulatory bodies explain their intervention is dependent on a case being built, and entrants are sent back to the market with instructions to provide evidence of the alleged competition problem.

Practice has shown the great difficulties represented by these evidence gathering exercises, as: (1) market players only have limited access to the relevant information, given that much of the evidence requested so far relates to third parties (e.g. customers of the SMP operator), and (2) even where information is accessible, the underlying methodologies used to produce this information by the SMP operator do not necessarily make it reliable. Aside from this aspect, the time- and resource-consuming aspects of such cases from an entrant perspective make it even less attractive to systematically complain, even though the complaints are fully legitimate.

COLT therefore strongly recommends, in the light of the obvious incentives present for the SMP operator to abuse its dominant position, leverage it, etc that the burden of proof regarding competition problems be shared by the new entrant and the NRA, in such a way that, faced by a complaint by a new entrant, the NRA can directly request the SMP operator to rebut this complaint with strong evidence, instead of asking entrants to provide evidence of the actual existence of the SMP operator abuse. COLT is pleased to see that this approach would fit perfectly with the fact that NRAs have the responsibility to address both existing and “potential or possible competition problems” (p.24).

1.3 Applying remedies in a timely manner and enforcing them in an efficient fashion: probably the most critical step

Many tools are made available to NRAs in order to ensure a level playing field between market players, but emphasis must be put on: (1) the need for timely intervention and constant monitoring, (2) the need to effectively use the tools available and enforce them by means of penalties that “hurt”, and (3) the need for NRAs and the Commission to look at the legal framework in which the NRAs need to function in order to see which gaps or restrictions need to be fixed to allow the effective use of the tools made available.
 This problem is addressed on page 67 of the paper and we believe that the Commission must make this issue its priority for the near future, as seemed to be recognised by Commissioner Liikanen when he stated in November 2003: “If the objectives of the new framework are to be achieved, then Member States must give their regulators the powers and level of discretion that were built into the Community legislation. Some of the national transpositions of the new framework have already caused some concerns in this regard. In other countries, some Member States divide up the tasks to different national authorities in a way that results in lack of transparency, legal uncertainty and possible regulatory overlap.”
 We therefore urge the Commission to acquire an overview of the legal powers and resources available to NRAs to effectively apply the remedies they have, and to take the necessary legal steps towards fixing any gaps that would appear in the legal frameworks in place in the Member States.

Certainly a key element to this timely and effective intervention is the implementation of transparency obligations as an often indispensable remedy to allow the proper enforcement of other remedies. In practice, this means that NRAs must use their powers to impose ongoing obligations on the SMP operator to keep particular records, to keep those records in a particular form and to regularly report to them, this recurrence being based not only on specific time frames but also on specific triggers (e.g. in case of tariff changes, product specification changes, introduction of “new” products, etc.). These reporting and publication obligations should notably include and cover internal transfer pricing, quality of service indicators, accounting separation data, retail price publication, etc.

Another key element, identified in the paper and which COLT would like to emphasise, is the fact that NRAs should indeed “formulate remedies in such a way that the advantages to the regulated party of compliance outweigh the benefits of evasion” (p.58), meaning in practice that the penalties applied to evasion are higher than the benefits obtained from establishing foreclosure. COLT urges the ERG/EC to issue further guidance in this area.

1.4 Taking into account the effect on investments of the chosen remedies: need for a dialogue with ALL market players

Many elements that need to be taken into account by regulators when calibrating their remedies require an evaluation of investment impacts on both incumbents and new entrants, assessment of the possibility to replicate existing infrastructure and, more generally, the impact on economic welfare. COLT certainly agrees with the importance of these factors and would therefore like to stress the importance of establishing privileged face-to-face dialogues with the regulatory bodies, as market players are well placed to assist regulators in these assessments and incumbents are certainly not the only investors in this sector. 

COLT would therefore like to encourage regulators to enhance its already existing dialogues with market players, and offers to support NRAs to that effect whenever deemed appropriate, in order to support NRAs in their objective “to give careful consideration to the investment decisions of both entrants and incumbents” (p. 51) and “not to second-guess the market place” (p.63).

Comments regarding the specific areas where submissions were invited

Chapter 1: Typology

-Do you agree that the description of the competition problems provides the requisite level of detail? If not, please highlight areas where you would like more detail to be included in the final document.

Delaying tactics have correctly been identified in the ERG/EC Remedies paper. However, their duration and the size of their effects are raising the following question: should the first market analysis procedure take into account solely an instant situation in 2004, or should it try to remedy a situation resulting from a long string of abuses that occurred since opening of the relevant market to competition?

If one considers, for example, DSL in France: since 1999, the DSL strategy of France Telecom represents a “textbook” illustration of delaying tactics (i.e. a two year delay for full unbundling and a four year delay in shared access and economically workable ATM bitstream access) which resulted in giving France Telecom an undue first mover advantage. These tactics have resulted in France Telecom enjoying a 95% share of added value in DSL at the end of 2003, whereas reasonable estimates show that it would have been limited to 50 to 65% if France Telecom had not used such delaying tactics. In this case, should the regulator's action aim at restoring the competitors' value added market share up from the present 5% to these 35 to 50% that should have been achieved “in a perfect world”? Practice seems to indicate most NRAs feel compelled to only address the immediate situation, considering the result of past enduring abuses as a form of “fait accompli” that cannot be redressed. COLT strongly disagrees with this approach and believes that also the “past” behaviour of the SMP operators leading to the string of abuses should be remedied as fully as possible.

COLT would also like to point out the need for the ERG/EC Remedies paper to elaborate further on the issue of leveraging, to encompass not only the “wholesale-retail” abuses but also the “wholesale-wholesale” abuses that occur, and this in two ways:

· On the one hand, the ERG/EC paper should go beyond the logic of entrants buying wholesale products for retailing purposes and acknowledge the fact that in many cases, alternative operators acquire wholesale services from SMP operators to provide downstream wholesale services, consumer welfare covering both scenarios.

· On the other hand, aside from “wholesale-retail” squeezes, the ERG/EC Remedies paper should also look more closely at the critical issue of “wholesale-wholesale” squeezes, whereby SMP operators use various forms of branding and labelling to offer wholesale services that seems to fall outside the scope of regulation, combined with strategic product design and/or contractual framework rendering any form of product differentiation impossible. The broadband market offers many illustrations of these strategies aimed at pushing alternative operators by offering incentives (such as price/volume discounts, lower activation costs, etc) towards purchasing wholesale services not allowing differentiation and falling outside the scope of regulation.

-Are there relevant examples of competition problems that are not covered by this framework? If you believe that there are, please provide details.

Although mentioned in the body of the ERG/EC paper, over-engineering and gold plating are not mentioned in the diagrams on pages 30 and 31.

An important (and very “hot”) competition problem that does not appear in the ERG/EC paper is the impact and consequences on the market of State Aid. Although COLT perfectly understands that the specific issue of state aid is one that should be covered by ex-post competition rules, its effects on the market and the manner in which it skews competition certainly merit the attention of the regulators. We are pleased to see that the ERG-IRG Work Programme 2004 appears to touch upon this, but it is unclear in how far State Aid issues will be examined. 

Finally, we would like to re-iterate our wish to see the Commission and the ERG work jointly on assessing the legal frameworks in place in the Member States, not only as regards the powers given to the regulatory bodies, but also as regards the judicial mechanisms that exist, notably regarding appeals. This is also an area in which the European Commission and the European Parliament could consider adopting additional legislation.

Chapter 2: Remedies

-Do you agree with the description of remedies provided, in particular, does it provide the requisite level of detail?

Taken separately, the remedies are correctly described one by one. However many concrete situations require a cocktail of remedies to reach a satisfactory situation.

Although the ERC/EC Remedies paper recognises at various levels the need to combine certain remedies, COLT believes that it needs to go one step further by pointing out in a consistent way that NRAs must promote the application of an “appropriate set of remedies” instead of certain other expressions such as “the least burdensome effective remedy” (cf. p. 58 par 3) which may cause unnecessary confusion. This appropriateness must of course always be assessed in light of the need for any chosen remedy to be also justified and proportionate.

Another subject that could benefit from further analysis from the ERG/EC, is the need in certain cases to combine NRA-“owned” and NCA-“owned” remedies, i.e. the remedies that, in the national context, tend to be at the disposal only of the NRA, or only of the NCA, but need to be combined in order to properly address competition problems in relevant markets.

For example, looking at the mobile termination market, the “appropriate set of remedies” required is a combination of: (1) cost-orientation, (2) non-discrimination between mobile termination & mobile-originated calls, and (3) the lifting of retention capping, where it exists, on the fixed incumbent operator. What makes such a situation tricky is that those three remedies are not placed in the hands of the same “doctors”, i.e. regulatory bodies in many EU Member States. Instead, they tend to be split between the realm of competencies of NRAs and NCAs, and in some cases governments/ ministries. These three bodies often work with different perspectives and objectives, whereas the co-ordination of the remedies is vital to ensure their success. As a consequence, COLT encourages the ERG and the Commission to explore actions patterns that span beyond the exclusive responsibility of NRAs and to analyse how to best ensure an effective co-operation with other bodies.

On the specific issue of price squeeze, COLT strongly agrees with the approach outlined by the ERG/EC Remedies paper in Annex 1 and the conclusions drawn on page 122, paragraph 2 as regards the appropriate set of remedies required. Our only remark would be that, as regards the methodology used, NRAs put in place ex-ante price squeeze tests that would allow the critical evaluation of the prices resulting from the imposition of cost orientation. This implies that measures of cost orientation need to be supported by accounting separation mechanisms at both wholesale and retail levels.

Finally, COLT would like to emphasize the importance of Quality of Service Reporting obligations, amongst the battery of tools available under the Transparency remedy. The requirement to monitor quality of service is closely related to the requirement to offer an SLA, the importance of which is set out below.  Quality of service reporting will provide a very powerful tool for monitoring the performance of the SMP operator in servicing the needs of its downstream competitors.  We fully endorse the argument that incumbents should be required to provide wholesale services to their own business operations and competing operators employing the same set of operational processes. As such it is essential that incumbents are required to report against key performance indicators that enable NRAs and competitors to determine whether the SMP operator is favouring its own downstream business.

Chapter 3: Principles for imposing remedies

-Are there any further principles, in addition to those set out in Ch. 3, that you wish to propose? If so, please justify them on the basis of the Directives.

First of all, COLT wishes to express its support for the principles set out in the ERG/EC Remedies paper, and wishes to specifically point out the merits of Section 3.2.5 which stresses the need for incentive compatible remedies. This point is particularly well-developed as regards “delays in setting cost-based prices” (section 3.2.5.1., p. 68) and COLT strongly endorses the suggestion that SMP operators should be required to repay over-payments charged to entrants. COLT is however surprised that, given the general quality of the ERG/EC Remedies paper and of this section specifically, very little emphasis has been put on Service Level Agreements (section 3.2.5.3, p. 69) and we strongly encourage the ERG/EC to elaborate further on this issue, as it is a critical issue for entrants. As often pointed out, new entrants routinely offer their business customers SLAs for services in competitive markets.  These typically include maximum lead times for installation and fault repair, and penalties for failure to meet those lead times and for repeat faults.  As such, they are a key competitive differentiator and therefore will be a focus for discriminatory behaviour by any incumbent.  Without a binding SLA from the incumbent, its competitors are unable to guarantee service to their customers: a situation which most customers consider unacceptable. If the SMP operator’s downstream business is able to guarantee its quality of service, then this will clearly have a major impact on new entrants that seek to compete in this market.  Furthermore, in the absence of a binding SLA, an SMP operator can directly impact the reputation of the competitor amongst its customers. This is because the customer will not necessarily know that the SMP is providing the input, and any perceived quality failures will be attributed to the competitor.  This issue therefore deserves a thorough analysis from the ERG/EC, in line with the level of detail found in the remainder of the ERG/EC Remedies paper. 
We also would like to re-iterate our comments made in the first part of our position paper regarding the need for strong financial penalties in case of misbehaviour by SMP operators, and we believe that more guidance should be given to NRAs on the criteria and parameters to be used in order to impose effective financial penalties. The mechanism of mounting fines for repeat offenders is also one that would merit to be considered. This argument is of course linked to the need for the Commission to evaluate with the ERG the tools given to NRAs in each Member State to be allowed to do their job effectively.

On a more practical note, COLT wishes to express its misgivings at the use made by certain NRAs of so-called “glide paths” for imposing remedies.

Recent illustrations of this approach can be found in the mobile termination market. In the case of mobile termination, although certain NRAs acknowledge the abuse, the remedy applied takes the form of a very progressive reduction of the call termination charge, spanning over several years. This so-called "glide path" has the effect of making the abuse persist, even if at a reduced per-minute level. Meanwhile the fixed network operators, their customers and their shareholders still unduly suffer. If its is deemed essential to introduce such a glide path (which we strongly challenge), it should at least be framed by incentives that encourage mobile operators to remedy their behaviour as quickly as possible, e.g. by stipulating that the extra profit granted by the glide path is conditional upon a re-imbursement to the fixed operators after a given number of years. This “zero-sum glide path” could be combined with the retrospective setting of a cost-oriented termination charge, retrospective to the day when the concerned operator reached SMP, as suggested in section 3.2.5.1, second paragraph of the ERG/EC Remedies paper.

-Looking at the objectives in Article 8(2) of the Framework Directive, what are your views about how NRAs can balance short term and long term objectives? Do you think that there are any trade-offs between short-run service competition and long run infrastructure competition? If yes, please highlight potential areas and provide relevant examples. In this context, what are your views on the approach that NRAs should take in relation to (short term) business failures?

For this section, we refer you to our general remarks, and specifically to sections 1.1 and 1.4.

-Do you agree with the proposed treatment of emerging markets? If not, please provide details.

We strongly agree with the proposed treatment of emerging markets, in that NRAs must analyse markets and not stop at the underlying technologies. COLT therefore strongly supports the analysis made in the paper regarding the use of existing legacy infrastructure by the SMP operator to provide new services as not forming an emerging market, and believes the DSL technologies are perfect illustrations of this phenomenon. COLT merely wishes to urge NRAs to adopt a proactive approach in this matter and to step in quickly enough to not allow a re-iteration of the first mover advantages gained by SMP operators in ADSL in other DSL services.

-Are there any special considerations which should be taken into account in designing appropriate and proportionate remedies for the markets in accession countries?

COLT believes the strength of the New Regulatory Framework lies in the fact that it encourages a single market approach. We do not think that any differentiation should be made between accession countries and Member States.

Chapter 4: Matching problems and remedies

-Do you agree with the description of problems and related remedies? If not please provide an alternative analysis.

COLT broadly agrees with the description of problems and related remedies, subject to our specific comments in this paper.

-Do you agree that the document offers sufficient guidance concerning the approach on remedies to be taken by NRAs? If not, please highlight those areas where you would wish to see more guidance provided.

As pointed out above, we believe that the ERG/EC Remedies paper could provide more guidance on the issue of financial penalties and SLAs.

Another element that may need more clarifications is the issue of the duration of the remedies, in the perspective of a de-regulatory approach. On this point, COLT would like to set as a general principle that any remedy should last as long as the effective return-on-investment cycle of a reasonably efficient new entrant. To illustrate this principle, SMP operators often base their claim for softening ex-ante regulation on the market share variations of a very short period of time (e.g. market share losses over the last three or six months). This is not correct, especially if delaying tactics or targeted price reductions have lasted several years and dramatically lengthened the new entrant's Return On Investment cycle. 

-Does the document provide sufficient guidance on which particular cost accounting methodology would be appropriate for those competition problems for which NRAs may consider price regulation? If not, please highlight those areas where you would wish to see more guidance provided.

Although long run incremental costs methodologies are generally to be preferred, they can in certain cases be detrimental to infrastructure based competition, and therefore need to be evaluated against the realities of the market. For example, if applied to an incumbent which benefited from first mover advantage through its delaying tactics, LRIC can be very detrimental to infrastructure-based competition because, once the delaying tactics have stopped and the new entrants can start their operations, they are still very high on the learning curve, they still incur fixed costs spread over much lower quantities than the incumbent, and their bargaining power is much weaker than that of the incumbent, for instance with equipment suppliers, towards sophisticated customers, etc. Therefore delays in reaching sufficient economies of scale for a new entrant should be taken into consideration in such a case.

-Is sufficient guidance provided in relation to mobile call termination in chapter 4 If not, please outline what issues would require further elaboration. Please express your views on the principles that should guide NRAs in dealing with new entrants and/or smaller players in mobile termination markets. 

In light of the frequent delays that occur between the imposition of a cost-orientation obligation and its actual implementation, there is an acute need to impose a remedy of non-discrimination between 'internal' and 'external' interconnection of mobile operators, supported by accounting separation and transparency obligations, the ultimate goal remaining genuine cost-orientation. In practice, this will mean that, as long as genuine cost-orientation for mobile call termination has not been achieved and verified, there is an immediate need for the imposition of an ex ante price squeeze test.

-Does the document provide sufficient guidance with the text boxes on bitstream, re-selling access lines and international roaming in Ch. 4?

On the issue of bitstream, COLT strongly endorses the ERG/EC Remedies paper, and would wish to request that the ERG/EC Remedies paper explicitly recognizes and emphasizes the fact that a reference offer is a key regulatory tool in this context. We also wish to point out the fact that the ERG/EC Remedies paper inaccurately refers to “point of access” in the singular on page 88.

-Do you agree that the principles developed also apply in cases of joint dominance? Do you have observations regarding specific remedies that may be appropriate in situations of joint dominance?

-Do you think that the discussion in Chapter 4 will assist NRAs in achieving a consistent application of the framework? In particular, is it sufficient to focus on harmonisation of outcomes or should there also be harmonisation of regulatory approaches?

COLT believes that the emphasis of the New Regulatory Framework is correctly based on an economically sound and harmonised approach to ex-ante regulation. We do not however believe in a “one size fits all” approach and do not therefore consider that this approach should lead to a completely harmonised outcome.

4. Other comments

Please provide a concise description of any other issues that you believe the document should address or a critique of any other aspects of the document that you consider relevant. In doing so please refer to actual or potential problems encountered in electronic communications markets, as well as to relevant case law and other precedents.

COLT has no additional comments to provide at this stage.

About Colt
Founded in 1992, COLT Telecom Group plc has been one of the first new entrants to establish competitive local access networks in major European cities and is currently a leading pan-European provider of business communications services. COLT has over 17,000 network services and data centre solutions customers.

The company owns an integrated 20,000 kilometre network that directly connects metropolitan fibre networks 32 major cities in 13 countries augmented with a further 42 points of presence across Europe and 11 Data Solution Centres. COLT supplies customers across the full spectrum of industry, service and government sectors with unrivalled end-to-end network security, reliability and service.

COLT Telecom Group plc is listed on the London Stock Exchange (CTM.L) and NASDAQ (COLT). Information about COLT and its products and services can be found on the web at www.colt.net.

Annex 1 – Proposed Content for a Summary

The purpose of this summary would not be to provide NRAs with an exhaustive and “closed” way of approaching the issues of remedies, but rather a way of putting together the principles set out in the ERG/EC Remedies paper in view of their effective implementation. COLT fully agrees with the statement that “there is no way to say a priori which combination or combinations [of remedies] would be appropriate” (p.51) but also thinks that practice will show common approaches and “logical sequencing”.

The elements filled in or only for illustrative purposes.

	Market Constellation
	Generic Competition Problem / Behaviour
	Effects / Symptoms
	Appropriate Remedies under AD, USD (or others)
	Practical ways to implement these remedies

	1. Vertical leveraging
	1.6. Quality Discrimination
	-Raising rivals’ costs

-Restriction of competitors’ sales
	Art. 9: transparency (and art 5 FWD)+ Art 10: non-discrimination + Art 12: access
	Publication of reference offer including strong quality commitments and linked penalties.

Obligation to report key performance indicators (for self provided and third party services)

	
	
	
	
	

	
	
	
	
	


� Certainly, the recent Art 7 Task Force decision in Case FI/2003/031 pointing out that the Finish Communication Market Act unduly restricts the remedies to the termination of calls originating on mobile networks in Finland or originating abroad shows that progress urgently needs to be made in this field.


� Erkki Liikanen, "EU Policy for the Development of the European Telecoms Sector" Technology, Media and Telecoms Conference; Morgan Stanley Barcelona, 21 November 2003 (http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/03/568|0|RAPID&lg=EN&display=)
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