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Belgacom s.a de droit public (hereinafter “Belgacom”) would herewith like to put forward its views to the public consultation on Remedies (hereinafter “the public consultation”) jointly launched by the ERG and EC.

Belgacom will not comment on the many theoretical and somehow academic, statements of competition law, which constitute the larger part of this document. Belgacom indeed understands that a right application of the new framework, and in particular of the remedies, stems from a clear political vision towards the development of an efficient competitive environment able to encourage further investment and promote innovation. This is why Belgacom would like to initiate a more grounded discussion, in a very open manner, with both ERG and EC on the principles, which will govern the regulators behaviours when deciding on the kind of remedies they will apply on the different market players.

1. Introduction

The public consultation addresses various fundamental questions of a political nature, which, unfortunately, remain vague and whose practical implication lacks of the necessary economic analysis as to justify their implementation. 

Moreover, the regulatory reasoning behind such principles should also be further developed as to give the sector a clear signal on the way regulators will be applying the new regulatory framework. Indeed, while confirming that the whole regulatory framework should be implemented with a view to favour investment and promote infrastructure competition, the public consultation fails to convince investors that a fair treatment will be granted to the financial risks they will be taking in investing in new infrastructures and new services. In particular the following concepts, if not rigourously defined with a clear timing and strict supervisory measures, remain highly questionable and in any case deserve a real debate among all the stakeholders (decision makers, regulators, industry and consumers) of the telecommunications sector:

· the notion of “remedies bridging the gap” linked to the notion of ladder of investment for the benefit of new market players; 

· the measures to promote incentives (among new market players) to invest, in particular the proposal to adopt a dynamic pricing regime which promotes an access price that is low but rises over time;

· the discriminatory regulatory treatment between actors which are deemed to be equally dominant on their terminating segment, which admittedly might lead to the implementation of the concept of “delayed reciprocity” in the interconnection charges.

Belgacom would appreciate both the ERG and EC to explicitly develop on those mechanisms which can be assimilated, as they currently stand, to a pure (ever-lasting) economic subsidisation of certain market players (to the detriment of the incumbent operators). 

From this point of discussion, Belgacom would like to focus on the underlying principles of the new regulatory framework, while taking as a starting point the alleged cornerstone of the past and present regulation of the telecom market as it has been adopted at EU level.

2. Objectives of the liberalisation process

The process of opening the telecom markets has been eventually achieved on 1st January 1998 through the phasing out of the last exclusive and/or special rights as well as the opening of the voice telephony market.

The 1998 regulatory Framework is characterized by full asymmetric obligations which are being imposed on incumbent operators while new entrants, to the contrary, are being granted rights.

Moreover, this asymmetric approach has been « justified » both by the need to create a favourable environment towards the entry of new entrants on the market and by the belief that incumbent operators were inefficient « by nature » while new entrants were, to the contrary, efficient “by nature”.

European Authorities’ first goal was to promote investment in alternative telecommunications’ infrastructures as the cornerstone of the coming development of a real services’ competition.

The combination of both these regulatory provisions and economic process aimed at creating the perfect environment to protect new entrants investments.

In this context, National Regulatory Authorities (hereinafter referred to as « NRAs ») have managed interconnection issues with a view to facilitate the entry of new players in the telecoms’market, which has consisted in a pure transfer of money from incumbents to new entrants, hence representing a kind of indirect subsidisation.

While financing new entrants through the granting of such a « performance bonus », NRAs have prioritised the number of entries on the market rather than the intrinsic quality of those new market players 
.

As a consequence, such a regulatory protection, combined with a total lack of « quality control » of applicant telecom operators has created a climate of euphoria as well as little vigilance among new market players which eventually led to unproductive investment plans as a result of unrealistic and over-ambitious business plans.

3. Assessment of the 1998 regulatory framework

After a six years period, some new entrants have proved unable to consolidate their businesses and some markets segments remain unpenetrated. At the very same time, the financing of new entrants through the interconnection mechanism has progressively dried up as a result of the yearly decrease (on a continuous basis) of incumbents’ interconnection prices which is imposed by the NRAs.

Nowadays, while the incumbent operator’s prices have substantially decreased
 –which demonstrates the incumbent’s increased efficiency and productivity- some new entrants cannot afford the principle of reciprocity in the interconnection charges anymore and have therefore decided, with the full and unconditional support of the NRAs, to increase their own remunerations
 with a view to align them with their own operational costs. 
Such a decision results in a major market distortion which needs to be addressed by the regulators.
Also, during this 6 years period, NRAs have adopted numerous decisions in order to ensure an effective competition environment in the telecom sector.

Through those actions, NRAs intended to meet public policy objectives defined by the decision makers such as growth, national competitivity, provision and financing of the universal service, …

However the NRAs’ decisions have not proven to be successful in stimulating the transition towards a consolidated competition environment able to ensure investment plans up to hundred Millions Euros.

On the contrary, to day’s environment is characterised by a transition from a regulatory legitimacy to a situation where regulations are being literally « captured » by new entrants. Indeed current regulation no longer ensures the fair equilibrium between all the interests at stake. Instead it tries to maintain at all costs the appearance of a real competition in the telecom sector.

Side effects of such a situation are twofold:

a) At a political level
The regulatory process as it has been implemented so far consists of a kind of “accumulated layers of measures” which are, in most cases, incompatible. These “accumulated layers” have literally distorted the economic process and allowed new entrants to benefit from an almost total freedom in their legal and contractual relations with the incumbent operator.

Should the abusive behaviour of some market players continues, the whole sector will be affected by endless disputes and litigations.

Moreover, as such abusive behaviour is out of the scope of the 1998 regulatory package, it seems difficult to evaluate how to solve consecutive litigations in a pure legal environment. Therefore one can have the following legitimate question:

« Is it possible to assess the validity of any future industrial policy while the current legal and regulatory tools are based on principles which are being ignored with impunity by certain market players? ».

Unless this question is properly answered, authorities responsible for solving litigations risk acting –against their will- in an environment which is governed by individual and arbitrary rules.

In order to avoid such a situation, these authorities should seek to gather a clear understanding of the disputes which implies that their background and environment be clearly identified, including the clarification on the origin of the disputes, while using the principles as laid down in 1998.

Hence, a fine tuned assessment of both parties’ merits is essential in order to ensure a fair legal and judicial treatment of the case.

b) Concerning the economic value of the regulation
While the liberalisation of the telecom markets has been extended to all telecom services, the level of competition within the market segments differs.

Has the liberalisation process, as implemented so far, generated by itself such a situation? The answer is likely to be positive.
The liberalisation process has indeed played a crucial role therein as some of its funding principles were erroneous. The following diagram explains the main failure of the abovementioned system:






In order to investigate the right avenues, NRAs must necessarily plan to decrease (the use of) the regulatory tools in the future.

4. Recommendations of Belgacom as concerns the application of remedies within the new framework
Conditional upon their vision of the market, NRAs will play either as stimulators or, on the contrary, as a brake on the growth of the telecom sector. It is therefore key for the whole sector that the NRAs do clearly inform the market players of their future regulatory options so as to create an environment which, this time, is predictable on a reasonably long-term basis.  Again, an essential issue to be clarified concerns the investment process either in totally new infrastructures or in alternative networks. 

As demonstrated by the experience of the 1998-2003 period, the success or failure to stimulate the telecom sector lies in the method of implementation of this new regulatory framework. This is an important challenge for the telecom sector which is affected by a profound crisis and a lack of confidence in the future. At the same time, investment decisions must be taken today as these investments will allow the development and implementation of networks and services to be exploited in a very close future.

In this context, a fair application of remedies will be key and should be governed by a very strict and defined framework, timing and continuous supervisory measures.

As a first recommendation, one should avoid that substantial parts of the telecom industry escape a critical analysis of their costs, while they are benefiting at the same time from the overall protection of the regulatory framework. To this end, NRAs must with no delay tackle a overall analysis of each market player’s business plans in order to:

· Evaluate both their commercial capacity and liability

· Check the conformity of their prices as compared to their costs

· Adjust unfair situations

Secondly, the strict application of the cost-orientation principle must imperatively be challenged. Indeed, this principle has caused a drastic margin reduction therefore mainly provoking both a value destruction of all the services provided by the sector and a dangerous weakening of it.

Keeping real competition alive implies that the wholesale prices be considered as equivalent to the standard cost prices and be valid for the whole sector, including wholesale services providers. In this context, real competition would emerge, on a durable basis, through the provision of multiple commercial offers which are being built on variable margins.

Finally, should the principles and the practical (social, economic, financial) implications of non-economic subsidies to new entrants to facilitate their investment in infrastructures be generally agreed upon among all stakeholders of the telecom sector (from the political decision makers to consumers and industry), those mechanisms (from a “delayed reciprocity” in interconnection charges to a dynamic pricing regime in the access prices, to name but a few) should:

· Be associated with a strict timing,

· Be controlled on a continuous basis by the competent EU & national authorities

· Be monitored and properly assessed as concerns their contribution towards the general public objectives of innovation and development of new services.
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� New entrants have indeed claimed they should be granted similar interconnexion revenues as those of  incumbent operators which were previously audited by the National regulators. As incumbents revenues were allegedly high, this situation provided supposedly more efficient new entrants with a de facto subsidisation mechanism thanks to (required) contractual symmetry of revenues. 


� For example in Belgium, more than 40 authorisations have been granted in Belgium, to address a market of (no more) than 4 millions of potential customers.


� Interconnection offers of Belgacom have decreased on a yearly basis, to reach a figure of minus 50 % as compared to 1998.


� For example, in Belgium, Telenet has unilaterally implemented a 400 % increase of its interconnection prices, while Versatel has declared it would opt for a 600 % increase. Those increases, while affecting the prices related to interconnection between operators, have no effect on those operators’ internal practices.
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