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Madrid, 17 January 2003

Subject: Response to ERG/EC’s Consultation document on draft joint ERG/EC approach on appropriate remedies in the new regulatory framework

I. INTRODUCTION

AUNA welcomes the initiative adopted by the ERG´s members to open for public consultation the joint views of the ERG and the Commission Services on remedies under the new regulatory framework. This initiative gives AUNA the opportunity to provide its views on such an important issue as the future development of regulation and, more specifically, the desired orientation of decisions that must be taken at national level in the very short term. Furthermore, it constitutes a very much needed bridge between a global pan-European approach and the much more detailed analysis at the national level.

II. GENERAL COMMENTS

Apart from presenting below more detailed comments on some of the EG questions, we consider very necessary to remark some general aspects and ideas of the document that we consider of great importance.

In broad terms, and despite its sometimes intense theoretical approach, AUNA considers the ERG/EC document a good starting point for NRA´s job of analysing and imposing remedies, since it touches most of the real issues governing the telecommunications market.

It also brings up-front in the regulatory debate, at least in a document of such a great importance, certain criteria and considerations that AUNA considers of great interest and fully supports, as it considers that such elements have not been given the right importance in the past regulatory framework. These subjects are the following:

· the need for regulatory decisions to consider the promotion of infrastructure competition as one of the main objectives when addressing the issue of imposing remedies. As stated in page 62, “competition over competing infrastructures has many advantages”, due to the benefits it brings to global welfare given to its stronger incentives to service and technological innovation, and therefore AUNA welcomes that such a consideration takes to the inclusion of such a goal as one of the five principles included in Chapter 3 of the document.

· The need for considering the different scale of competitors and, in broader terms, its different positions in the market, when deciding the imposition of remedies. AUNA fully supports the idea of the need to differentiate between operators when considering the termination issues and considers that this differentiation should be reflected in the document not only when deciding whether to set or not regulated prices for termination (pp. 114-115 and 120), but also when considering the importance of other potential competition problems such as, for instance, price discrimination. 

· The need for adopting a prospective approach (clearly reflected, for instance, in page 22 of the document) that seeks to identify potential competitive behaviours and prevent them through the imposition of reasoned and proportionate ex – ante obligations, instead of a different approach that would prefer to wait until the competitive harm is proven and then impose a remedy. According to AUNA´s views, the document’s approach is more coherent with the current regulatory framework since, otherwise, it could be argued that no ex – ante obligations should be imposed.

AUNA believes that Article 16 of the Framework Directive requires that, where a national regulatory authority determines that a relevant market is not effectively competitive, it shall identify "undertakings" with significant market power on that market and shall on such "undertakings" impose appropriate specific regulatory obligations. This requirement is not conditioned upon a previous assessment of the merits of an ex-post remedy under Competition Law and, therefore, no ex-ante vs. ex-post analysis is necessary as a precondition to impose obligations over historical fixed network operators if the market analysis reveals that competition is not effective.

Otherwise, the introduction of the new framework may cause regulatory uncertainty and induce overlitigation, particularly if incumbents decide, upon application of article 4 of the Framework Directive, to appeal NRAs decisions on the basis that in their view ex post measures would suffice as a remedy in a market declared as non competitive.

Nevertheless, AUNA also considers that some arguments and ideas need further clarification, given its importance and undoubted effect for the future regulation at national level. In our opinion, these are the following:

· the idea of the investment ladder and its lack of relationship with the historical perspective of European regulation. AUNA supports the idea of a progressive regulation aimed at promoting the emergence of new infrastructure, as stated above, and therefore welcomes the investment ladder argument. However, as will be detailed below in answer to question 4, the document lacks any historical consideration to the regulation already imposed when deciding future remedies and how to manage such a “ladder”. If the document doest not consider that very important regulation has already been in place, and that many investment decisions are already being deployed (that is, that important alternative infrastructure deployments already exist), then the appliance of the criteria proposed by the Consultation document could result in the adoption of regulation appropriate in the initial “step” of the so-called “investment ladder” but counterproductive with the investment process in course. This leads directly to AUNA´s proposal that the final document should give much more importance to the “consistency” issue. 

· the need to reinforce in the document the differences between markets, such as the fixed one, where there remain important barriers to entry to others and the level of retail competition remains low to other markets, such as the mobile, where the economic structure of the market and its level of competition are greatly different. AUNA considers that, in those markets, it would be more justified a light handed approach in the imposition of remedies by NRAs and considers that the document does no give enough relevance to that fact.

In this sense AUNA believes that NRAs, in assessing competition and the eventual imposition of remedies in wholesale mobile markets identified in the Recommendation, should take into the utmost account the actual market outcome of the corresponding retail market. If there is evidence that the retail mobile market is becoming increasingly competitive without intervention, or with the current set of regulatory measures, then no new ex ante remedies should be imposed, particularly on smaller operators who usually carry the burden of deploying new infrastructure and acquiring market share through attractive retail offers.

Furthermore, in the event that NRAs identify a market failure in mobile wholesale markets, they should evaluate whether in a long term view the downstream market is likely to become more competitive upon the imposition of a particular remedy in the upstream market. In a situation of strong downstream competition, continuous market surveillance might suffice to check any negative development against competition and the public interest.

A final comment is the lack of information of what legal status will have any final document produced as a result of the present consultation. AUNA considers that the final consensus reached by the ERG and the Commission should be incorporated to some form of legal document with a higher status than that of a mere joint study. 

III. COMMENTS ON THE ERG QUESTIONS

QUESTION 4. Are there any further principles, in addition to those set out in Chapter 3, that you wish to propose? If so, please justify them on the basis of the Directives.
AUNA considers that principles 2 and 3 of the document constitute an unnecessary division of a general principle which is clearly stated in the new Framework, which is the need to promote facilities based competition. According to the guidance given by the Access Directive, 

The imposition by national regulatory authorities of mandated access that increase competition in the short term should not reduce incentives for competitors to invest in alternative facilities that will secure competition in the long term.

According to this view, the situation when infrastructure competition is not likely to be feasible (reason of principle 2) should be considered as a particular case of a broader principle, which is the support of regulation in the transition process to a sustainable competitive market and the replication
 of the incumbent’s infrastructure.
Additionally, when considering the feasibility of such replication, AUNA considers that the document should consider a more practical approach. From the reading of the document, and its references to the danger of “inefficient investment”, it could even be argued that most investment projects are inefficient because the regulatory tools on which they have been developed are wrong. Although certainly that is a “theoretical” possibility, AUNA considers that the document should take into account that it is a very unlikely situation. 

If that is the case, the document should somehow support the idea that regulators should consider replication feasible wherever a replication effort is taking place and that, unless proven the contrary, these efforts should be assumed to represent  efficient investment ones. 

Apart form the feasibility problem, AUNA considers that the document poses the very difficult question on how to manage regulation along the so called “investment ladder”. As mentioned in the general comments of this document, it should be taken into account in the Consultation document that many regulatory decisions are already in place and, therefore, that any additional climbing along the investment ladder must take as its starting point the regulatory body in place.

Being that the situation in all the Union’s countries, the main principle that regulators should consider when dealing with this very difficult issue should be that of the consistency of the regulatory remedies. Consistency between remedies is the real key to the practical problems that will have to be dealt with when regulators, after having found that replication is feasible, have to decide how to continue to act in the future.

However, the Consultation document gives very little importance to such a principle (page 64). AUNA proposes that a new principle should be included in the list of Chapter 3, being that of the need by regulators to look for and guarantee the consistency of regulatory remedies, among them and compared to those previously in place, so that consistent signals are given and operators can count on a stable regulatory framework which is compatible not with its detailed investment decisions, but with a general framework that tends to promote alternative infrastructures unless proven unfeasible. 

QUESTION 5. Looking at the objectives of Article 8(2) of the framework Directive, what are your views about how NRA´s can balance short term and long term objectives? Do you think that there are any trade offs between short run service competition and long run infrastructure competition? If yes, please highlight potential areas and provide relevant examples. In this context, what are your views on the approach that NRAs should take in relation to (short term) business failures.
In AUNA ´s opinion, the idea of the “investment ladder”, although needed of some precisions and corrections, is a very illustrative effort to support the idea of compatibility between services based competition and infrastructure based competition. Such compatibility exists and the problem of compatibility is an artificial one, since infrastructure competition is not different, and cannot be, to service competition. 

Competition in services has been the main goal of regulatory intervention under the old legislative framework during the last five years. Climbing up the ladder of investment means that measures adopted under the new framework should not insist on service competition but turn more vigorously towards the other objective of infrastructure competition, while maintaining coherence and stability with existing ex ante regulation and having regard of new developments or new service markets.

Assuming this approach would be a good guide when dealing with regulatory problems, such as those mentioned in the question. In particular, problems arise when:

· regulatory tools are contradictory, so that services based competition’s remedies are negative to infrastructure based competition. If this is the case, and given AUNA’s belief (supported by the Consultation document) that infrastructure based competition delivers more sustainable consumer benefits in the long run, the remedies proposed should be the ones that support better the long run effort.

· There are evident “short term” business failures. In that case, ANR´s should adopt an approach that tends to solve the problem, but applied in a way which gives direct incentives to infrastructure investment. The application of sunset clauses is an example of methods that could be used, in any case only whenever such a short term problem seems to exits and long term competition does not seem to suffice in the near future.

QUESTION 6. Do you agree with the proposed treatment of emerging markets? If not, please provide details.

AUNA considers necessary to emphasise the need of ex ante intervention in the case of new services being provided by incumbent operators based upon legacy infrastructure. This is the case of fixed broadband services, where incumbents are attaining impressive market shares, due to both vertical integration and horizontal leveraging in the retail market.

On the one hand, AUNA agrees with the view that a retail-minus aproach for wholesale ex ante regulation is adequate in order to overcome competition problems arising from vertical integration. This would be sufficient to guarantee competition in services while maintaining the incentives to invest by incumbents and by alternative infrastructure operators. Other cost based regulation could certainly be regarded as over-regulation and erode significantly investment incentives. Retrospection in the application of retail minus regulation, the imposition of penalties if wholesale offers are regarded as insufficient and the prior analysis on a case by case basis of changes to wholesale measures as a consequence of retail change proposals is of great importance for the effectiveness of the measure.

On the other hand, AUNA wishes to underline that incumbents market power in the broadband market is reinforced by the absence of retail regulation. This allows them to bundle the new services with other retail services where incumbents also hold significant market power, such as voice telephony, access to television or Internet content, etc. Prior notification of bundled services becomes thus of great importance in order to ascertain replicability issues.

QUESTION 11. Is sufficient guidance provided in relation to mobile call termination in Chapter 4?. If not, please outline what issues would require further elaboration. Please express your views on the principles that should guide NRA in dealing with new entrants and/or smaller players in mobile termination markets.
As a preliminary comment on this issue, AUNA would like to remark that the approach of the document seems to  be solely about mobile call termination, whilst it is clear that such competitive problems may arise whenever a situation of two-way access happens, irrespective of the fix or mobile kind of network.

Apart from that comment, AUNA would like to deal with two issues when answering this question: the specific situation in the mobile call termination market, which is the main market analysed in the ERG/EC Paper, and a more general comment on the issue of asymmetry.

Concerning the mobile call termination market, AUNA is absolutely convinced, as the Consultation document notes, that mobile new entrants and smaller operators do not benefit from economies of scale to the same extent as the incumbents and, what is more, the impact on the market of its activities –including those in the termination market- is radically different from that caused by the incumbents. Those facts mean that different remedies must be imposed on the mobile operators depending on its characteristics, its share of the market, its time in the market,... Different remedies to different positions/impacts on the market is in accordance with the spirit of the new regulatory framework an with competition law.

Apart form the previous specific comments on the mobile call termination, justified in the importance given by the Consultation document to such issue, AUNA considers that, although the document provides a number of arguments that might lead to support the idea of asymmetry, at least for a period of time
, it falls short of stressing the great importance of such a principle as a guidance when defining and imposing remedies.

AUNA believes that the imposition of remedies –if any- in termination markets should be approached from the perspective of its impact on long term efficiency and consumer welfare. More specifically, even under the scenario that smaller networks are declared to enjoy SMP in termination –a view that we do not share because there are important countervailing forces in play- the imposition of remedies must take into account the impact of such remedies on facility-based entry and thence on the social optimum in a long term perspective.

In this regard, it should be mentioned, in the first place, that according to the Memorandum accompanying the Recommendation on relevant markets the deployment of cable and other alternative networks (e.g.wireless local loop) has been slow and does not as yet suppose a serious competitive constraint on the behaviour of the former monopolies in the Community, a fact that has been extensively taken into account in the Recommendation itself and, previously, in pieces of Community law as the Local Loop Unbundling Regulation.

Under these circumstances a symmetry rule on termination tariffs would have a negative impact on investment in alternative facilities. This would in turn dampen competition in access. This effect would be aggravated if the application of symmetry does not take into account the differences in networks structures between the incumbent and other operators
.

AUNA believes that in carrying out the cost-benefit analysis of remedies NRAs should give the utmost consideration to these dynamic benefits of competition. Therefore even if an asymmetric regulation of termination prices might allegedly imply a loss of allocative efficiency in the short run, this loss might well be compensated by the benefits that such relative asymmetry will bring about in terms of dynamic efficiency through increased facility-based market competition.  

As a matter of fact, some NRAs have already recognised the importance of taking into account the need to foster facility-based competition.

In the United Kingdom, OFTEL, in a consultation document entitled “Review of fixed geographic call termination markets - 17 March 2003”, published its initial view that all fixed geographic network providers have SMP in the provision of their own network fixed geographic call termination services to all originating network providers. However, whereas OFTEL considered it appropriate to propose some remedies on all network operators that terminate fixed geographic calls, the regulator proposed that BT should be subject to more detailed regulation than alternative operators as it believes that BT also possess SMP in related, relevant retail markets. 

In the Netherlands, OPTA issued a consultation document containing the principles which the regulator will follow when setting disputes on termination access prices between operators. According to that document, OPTA intends to introduce an upper limit for the terminating tariffs that market parties can charge KPN (the former monopoly). These prices are to be settled under a principle of  “reasonableness”.

However, OPTA rejected in that document strict reciprocity as the one and only method for defining reasonableness. This is so because though the definitions contained in the Commission Recommendation on relevant markets might imply more symmetry in termination prices this “does not mean in the opinion of the Commission that in the new framework the different circumstances of providers will not be fully recognised”. In this sense, OPTA believes that the competition disadvantage that non-designated providers have as compared to the designated provider must be taken into account.

In other words, considering that the incumbent enjoys a considerable advantage derived of having a historical network with low investment costs, enormous brand recognition, relatively high capacity, large scale advantages and very low overheads/traffic volume ratio, it could be sustained that it is reasonable to impose a more strict regime to the incumbent than to alternative operators in order to create a level playing field.

Finally, in France ART has ruled that up until 2007 new entrants are allowed to charge France Télécom a termination tariff equivalent to that applied by the historical operator itself five years before. In reaching this decision ART has recognised the relative disadvantage of new entrants and also the need to foster competition and promote investment in network infrastructure: 

« L'ART a toutefois jugé nécessaire de tenir compte de la situation transitoire et spécifique dans laquelle ces trois acteurs sont placés. En raison du caractère récent de leur entrée sur le marché de la boucle locale, ils ne sont pas encore en mesure de bénéficier des effets d'apprentissages déjà enregistrés par France Télécom, et ainsi d'atteindre des niveaux de coûts de réseau comparables.

[...]

Ces décisions sont favorables au développement de l'investissement et de la concurrence sur le marché de la boucle locale : elles assurent les conditions d'une juste rémunération pour les prestations d'interconnexion indispensables aux activités d'un opérateur de boucle locale.»

To sum up AUNA´s views on this issue, we consider that the final version of the ERG/EC document should take into account that supporting asymmetry as a remedy when dealing with the termination problem could have a very important pro-competitive impact. Therefore, it would be appropriate not imposing on smaller  operators (fixed or mobile) obligations on termination prices or, alternatively, adopting some reasonability rule that takes into account their relative disadvantage with respect to incumbents, their costs and also their different network structure.

QUESTION 12. Does the document provide sufficient guidance with the text boxes on bitstream, re-selling access lines and international roaming in Ch. 4?

AUNA considers that the text box on bitstream does not provide a good guidance since it does not give the right importance to the need of consistency between remedies. As a matter of fact, the need for consistency seems to be related exclusively to situations in which a price control remedy (art. 13 AD) is already in place. 

In our opinion, the text box on bitstream provides a good example of why the consistency principle should be considered more strongly in the Consultation Document. Consistency deals not only with the existence of price control, but is also determinant (or should be) when deciding where to connect, what additional services have to be provided, how to handle additional demands, etc, and this is ignored in the text box. 

A similar argument can be used when analysing the wholesale line rental text box. In this case, the Consultation document seems to ignore that there is, and has been for a few years already, a clear regulation to deal with the problems mentioned in the text box. Such regulatory policy, among other tools, has accounted for the introduction of carrier selection, carrier preselection and local loop unbundling. That regulation has induced different new entrants to adopt different investment plans, most of which are still being implemented.

Given this situation, the content in the text box does not take into account that situation and the problems that introducing WLR could cause on such plans. This is so because the application of the investment ladder idea under such circumstances leads to conclusions which could be totally different if the pre-existence of regulation was considered
. In other words, the text box would be perfectly correct in January 1st, 1998, but not six years after the liberalisation process has stated. In AUNA´s views, only if the market analysis reached the conclusion that the previous regulatory tools are useless would be acceptable to introduce a general WLR remedy. 

On the roaming text box AUNA considers necessary to remark that some consideration should be given in it to the the new context of international roaming. Despite it pro-competitive effects, it should also be considered, in a prospective looking approach as that backed by the Consultation document,  the need to analyse and monitor the evolution of  formed alliances of incumbent operators in order to avoid discriminatory practices against the smaller operators that could seriously threaten the international roaming incomes.  Once again, differences in scale, time of entry and position in the market (this time in the full European roaming market) should be considered when determining appropriate remedies, as suggested in other parts of the Consultation document. 







� Directive 2002/19/EC, Recital 19.


� According to the definition of this concept given in page 58 of the document


� Indications of the document on “delayed reciprocity” are present in page 115.


� The Commission’s Eight Implementation Report points out that “concerns still arise from the fact that in certain circumstances the charges which new entrants can levy for termination on their fixed networks are based on reciprocity (Denmark, Germany, Spain, Italy), despite the fact that those operators are not subject to the obligation of cost orientation and do not necessarily provide a similar interconnection service. Claims have also been made that interconnection tariffs for new entrants are discriminatory when compared to what incumbents charge between themselves (Finland). This shows the need to prevent abuse of a dominant position by incumbents also as purchasers of interconnection.”


� ART, Comuniqué de presse: “Tarifs de terminación d’appels”, 20 juin 2003


� As has been clearly argued in our answer to question 4.
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