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Response to ERG Consultation Document on Bitstream Access

A.  Introduction

Tiscali warmly welcomes the ERG’s initiative to promote a common understanding of the notion of bitstream access, and is thankful of being given the opportunity to express its views in this regard. 

Indeed, Tiscali has itself argued in previous submissions to the ERG 
 and to the European Commission that the lack of progress towards achieving widespread and effectively usable bitstream access in the EU under the outgoing regulatory framework is due, at least in part, to the fact that the obligation to provide bitstream access was not always fully understood by all parties involved, and was not, or only partially, adhered to by many of the incumbent operators subject to the obligation since the date of the launch of their retail xDSL-based services.

Therefore, any exercise of clarification and consensus-building on the notion of bitstream access and the related regulatory obligations remains highly relevant at least for as long as the new regulatory framework has not been fully transposed and fully implemented (including the analysis of the wholesale broadband access market, and, where appropriate, the effective imposition of regulatory remedies) in all EU Member States.

Given that Tiscali has already repeatedly outlined, at national level as well as at European level, what its understanding of bitstream access and of wholesale broadband access is, what its operational requirements are, and which forms of regulation are applicable to it today, and should be applicable in the future, this contribution is kept relatively short and focused on the questions put forward for consultation. 

We do, however, wish to emphasise again that bitstream access is: (i) not only mandated today by the outgoing regulatory framework, but (ii) that it is also subject to cost-orientation on the basis of Article 16.3 of Directive 98/10/EC, and (iii) that its mandation and the obligation of cost-orientation continue to apply until the market analysis under the new regulatory framework has been completed, and that an appropriate period of notice must be given to parties affected by any amendment or withdrawal of obligations (Article 7.3 of Directive 2002/19/EC). 

B.  Response to Questions for Consultation

Q1.  How do you evaluate the options described or which (other) options should be made available/mandated?

Tiscali is very much in agreement with the outline of the 3 bitstream access options that are put forward by the ERG (option 4 being qualified as resale rather than bitstream). 

That being said, we wish to add the following remarks.

Option 1: DSLAM-level Bitstream Access

DSLAM-level bitstream access is, in Tiscali’s view, a necessary option, which should be mandated by regulation where and when there is demand for it from OLOs/ISPs. 

It is correct that this is a very intensive cost option for OLOs/ISPs, given that the backhaul must be arranged by the OLO/ISP. However, this does not necessarily mean that the OLO/ISP would have to build or procure its own physical backhaul transmission infrastructure (ducts, fibres, transmission equipment). Instead, it is very well conceivable that OLOs/ISPs would purchase backhaul transparent leased lines from the incumbent operator (for instance under the regulatory regime for leased lines interconnection) in order to escape from volume-based tariff structures for ATM/IP backhaul. This is especially relevant given the fact that in many Member States, the ATM/IP backhaul tariff structure is such that it is currently heavily biased in favour of the incumbent operators’ own services or those of its ISP and other subsidiaries or partners (due to volume effects; we address volume effects and economies of scale further in this paper). 

Tiscali urges the ERG and the NRAs to give special attention to the configurability of backhaul transparent leased lines. In particular, it should be possible to procure such leased lines not only from the DSLAM location to any OLO/ISP point of presence, but also to “daisy chain” DSLAM locations, either in a DSLAM, over DSLAM, over DSLAM to PoP configuration, or in a DSLAM, over parent ATM (or equivalent) switch, to PoP configuration.

Note: DSLAM-level bitstream access currently exists in only one Member State (Belgium). Tiscali has requested offers for DSLAM-level bitstream access in other Member States, and has, in certain cases, received responses that this is not technically feasible. Tiscali does not rule out that it may, in certain cases, be technically not feasible to provide DSLAM-level bitstream access, but urges the NRAs to give special attention to the verification of any such alleged technical non-feasibility. To this effect, NRAs should require incumbent operators declared as having SMP (on the PSTN in the context of the outgoing regulatory framework; on the wholesale broadband access market in the new regulatory framework) to use standardised technical interfaces, and to publish, on a forward-looking basis, the available technical interfaces and related network architecture, and any planned changes thereof.

Option 2: Parent/Distant ATM Switch-level Bitstream Access

Tiscali has, for well over one year, been actively campaigning, at national level as well as at European level, to achieve bitstream access or xDSL interconnection at Parent and Distant ATM switches. Therefore, Tiscali fully supports the ERG’s proposal to include this possibility as part of the common understanding of the notion of bitstream access.

Whilst we are very satisfied to see the ERG making a similar proposal, we believe that in relation to Option 2, the ERG should go further, in the following specific areas. 

Point(s) of access

First of all, bitstream access should, where technically feasible (we believe this to be the case in most, if not all, Member States), be made available at ALL Parent and Distant ATM switches, reflecting the inherently meshed architecture of the incumbent operators’ ATM networks. The choice of the appropriate point(s) of access (ranging from a minimum of one or perhaps a few points, to the entire installed base of ATM switches) should be left to the OLO/ISP 
. 

Secondly, bitstream access should also be made available, where this is not already the case, at the sites of the single transit interconnection points for voice telephony 
. An obligation to provide access at these locations would be particularly pro-competitive, as it would break down artificial barriers that exist in certain Member States (e.g. the 109 demarcaciones for the GigADSL bitstream access modality in Spain) which do not necessarily reflect the inherently meshed structure of the incumbents’ ATM networks.

Furthermore, Tiscali would like to add the following remarks about Option 2. 

Technological neutrality and forward-looking information on interfaces and architectures

The ERG consultation document expresses Option 2 solely as based upon the ATM protocol. Whilst it is certainly the case that ATM has been the historical technology of choice for most incumbent operators to support the roll-out of xDSL, and this is completely logical given that the incumbents had pre-existing ATM networks to support other services, Option 2 bitstream access could also be achieved by means of other technologies. Technologies that are already being rolled out, or that incumbent operators expect soon to be using, include MPLS and other evolutions of the Internet Protocol (IPv6) and Ethernet, and in some cases proprietary implementations. 

In this context, Tiscali has two requests to the ERG: (i) it would be better to describe Option 2 bitstream access in a technology neutral manner, referring to the network elements which must be open for access and the ability to differentiate services; and (ii) NRAs should be particularly vigilant about foreclosure of access at the network elements concerned by Option 2. To this effect, NRAs should require operators declared as having SMP (on the PSTN in the context of the outgoing regulatory framework; on the wholesale broadband access market in the new regulatory framework) to use standardised technical interfaces, and to publish, on a forward-looking basis, the available technical interfaces and related network architecture, and any planned changes thereof, giving sufficient notice of any planned changes to the NRA and to market participants. 

Tiscali cannot overstate the importance of this. It would be most unfortunate to encourage OLOs/ISPs to invest in ATM equipment to take advantage of Option 2 bitstream access, only to see this investment being stranded a few years later, due to changed interfaces or network architectures in the incumbents’ networks. In addition, incumbent operators may be tempted to pursue a deliberate strategy to reduce the number of access possibilities, and hence the service differentiation possibilities, thereby pushing OLOs/ISPs towards a mere commercialisation function, rather than having the ability of emerging as real challengers of the incumbents in terms of product definition, differentiation, and pricing.

Option 3: Bitstream Access through Managed IP Network/Tunnelling

We are very pleased to see this aspect of the ERG consultation document, which represents a substantial and extremely useful clarification of the situation with regard to IP-level hand-over in the context of bitstream access.

Consequently, Tiscali fully endorses the description of Option 3, and its delineation vis-à-vis resale offerings.

Option 4: Simple Resale

Tiscali agrees with the ERG 
 that Option 4 constitutes simple resale, and hence it does not fall within the ambit of bitstream access. 

However, we would wish to emphasise that, whilst it is suggested that Option 4 falls outside the regulated arena under the outgoing regulatory framework, and it would seem to be prohibited to regulate Option 4 under the new regulatory framework, NRAs should nevertheless closely monitor offerings of the Option 4 category, in order to prevent squeeze effects from occurring. 

We are making this remark based upon actual experience. In several Member States, a situation exists today in which an unregulated wholesale/resale offer (or in fact an Option 3 style offer which exists but remains unregulated) displays squeeze effects vis-à-vis the main regulated bitstream access offer (usually Option 2). 

Squeeze effects

The squeeze effects in question can be a straightforward (financial) margin squeeze, a squeeze effect resulting from certain bundling practices (e.g. of xDSL with telephony subscriptions) and also much more sophisticated (techno-economic) squeezes. For instance, under the unregulated wholesale/resale style offer, there may be discounts on the activation fee of xDSL customers (substantially lowering customer activation costs compared to the bitstream access offer), and double volume effects, consisting of: (i) volume-based discounts based upon the number of customers contracted, and (ii) volume-based backhaul/transport charges, which follow the economies of scale of the incumbent operator on the backhaul and core network segments. 

In addition, phenomena have been observed whereby the wholesale/resale style offer’s downstream speed is not contractually guaranteed, but it is systematically met or exceeded, which creates a very favourable end-user experience in terms of download speed. For an OLO/ISP using genuine bitstream access to match or exceed the speed experienced by end-users served through the wholesale/resale style offer, the bitstream backhaul capacity to be purchased by the OLO/ISP is very high (and does NOT follow the economies of scale of the incumbent on the backhaul and core network segments), and hence the cost of providing an equivalent or superior service is disproportionately high.

Practices such as those illustrated hereabove have the effect of forcing OLOs/ISPs into a situation where, however much they might wish to use genuine bitstream access, and however much they might wish to differentiate their services, they nevertheless remain forced to merely exercise a commercialisation function on behalf of the incumbent rather than operate as a real challenger of the incumbent on retail broadband access markets, even where technically perfectly suitable bitstream access offers exist. 

Q2.  What do you think of the regulatory approach advocated in the document? 

Tiscali considers the regulatory approach put forward by the ERG to be an important step in the right direction, but would wish to see a more forceful position in a number of areas. 

Some such areas have already been indicated in our response to Q1 (e.g. points of access, vigilance about interfaces and architectures on a forward-looking basis, attention to squeeze effects from offerings falling outside the definition of bitstream access). Going, further, please allow us to highlight the following areas.

More than one bitstream access modality and definition of the point(s) of access

Tiscali very much welcomes the ERG’s statement “The assessment regarding the appropriate point of access should be made from the perspective of the beneficiaries, who should be able to define the product” and the conclusion that “When defining the appropriate point of access, NRAs should take the perspective of market parties”.

Our underlining in the citations above, however, reflects a certain surprise and slight concern. Indeed, the diagram on page 3 of the consultation document, as well as the explanation of the three bitstream access options that follows it, and also the last paragraph of Section I, clearly suggest that the ERG believes that there is scope to define more than one bitstream access product/modality and more than one physical point of access. 

Tiscali is also of this opinion, assumes that the above citations are just a little unfortunate, and requests the ERG to strengthen its position in this regard throughout the document, in such a way that any final document would specify explicitly that multiple points of access (in logical as well as in physical terms) should be made available, and that it is up to individual OLOs/ISPs to make choices (which will inevitably evolve over time) concerning the logical level at which they wish to access the bitstream (Option 1,2,3), as well as concerning the physical location and number of points of access (ranging from a minimum of 1 point or a few points, to all points of access that are technically feasible). The NRAs must be prepared to play a key role in ensuring that technically feasible points of access are effectively open for access, by requiring the use of standards and the publication of interface specifications.

It could also usefully be specified that physical points of access can be reached through a variety of means, including in particular co-location, co-mingling, in-span and mid-span links, customer-sited interconnection, etc. and including by means of backhaul transparent leased lines provided by the incumbent operator to the OLO/ISP as well as by own or third party physical transmission infrastructure.

No substitutability between LLU and bitstream access

Immediately after the overview of the situation in the various countries, the ERG consultation document contains a statement as follows: “Up to now in most countries only one offer – LLU or bitstream access – was used by OLOs/ISPs, generally the one made available first, the two forms of access being substitutes rather than complements. However, in the course of time they may complement each other (e.g. bitstream access may be used to complete coverage).”

Tiscali respectfully wishes to comment that this statement suggests that LLU and bitstream access have been substitutes at one point in time in the past, and are becoming more complementary  (but may not yet be complementary). Quite to the contrary, Tiscali believes that LLU/Shared Access and bitstream access should always have been complements to one-another, if both had been available on acceptable terms (or available at all). In this context, it must be pointed out that both were (and remain) mandated by existing regulation. 

Looking forward, Tiscali’s position is firmly that LLU/Shared Access are complementary today, and will remain complementary in the future, because new entrant operators are, without exception, very aware of two facts:

a) they will not be able to achieve full geographical reach by means of LLU/SA alone.

b) they will not be able to benefit from LLU/SA provisioning processes from the incumbent operators that are adequate to serve the mass market (in no EU country is it possible to provision thousands of unbundled loops per week to meet residential mass market customer demand).

This is the case for OLOs/ISPs such as Tiscali which have started out with wholesale/resale style xDSL – often because it was the only way to participate in the emergence of the residential broadband Internet market. It is also the case for operators focused on business customers, who need to be able to satisfy the geographical requirements of IP-VPN customers such as bank branches, retail stores, etc. across the entire territory of Member States. 

Need for proactive NRA intervention and need for a reference offer

Immediately after the sentence we discussed above, a next sentence in the ERG consultation document contains the following statement of regulatory approach: “Therefore it is suggested that as a regulatory approach under the current regime, bitstream access should be made available additionally to LLU if requested by OLOs/ISPs or on non-discrimination basis”. A similar statement is made in footnote 20 of the ERG consultation document.

This is a minimalist position, with which Tiscali cannot agree. 

The history of the past ± 4 years has painfully demonstrated that leaving it to OLOs/ISPs to formulate requests for special network access, having incumbent operators refuse such requests or applying delaying tactics, OLOs/ISPs complaining to NRAs and/or initiating formal dispute procedures, NRAs intervening (or not), etc. has been a long-winding and often only partially effective process, and that the time over which this process has unwound itself has allowed the incumbent operators to capture almost the entirety of the xDSL-based broadband access market.

Please allow us, in this specific context, to draw the ERG and the NRAs’ attention to the fact that Article 16.4 of the ONP Voice Telephony Directive (98/10/EC) gives Member States the right, in the context of special network access, to “intervene on their own initiative at any time, where justified, in order to ensure effective competition and/or interoperability of services and shall do so, if requested by either party, in order to set conditions which are non-discriminatory, fair and reasonable for both parties and offer the greatest benefit to all users”.

This Article 16.4 provides a clear legal basis for a more proactive approach by NRAs, including in particular:

· The imposition on incumbent telecommunications operators with SMP obligations to publish reference offers for bitstream access and related facilities.

· Making such reference offers subject to a power of modification by the NRA. 

· Requiring the publication regulatory accounts relating to the xDSL wholesale and retail markets, requiring compliance with the principle of cost-orientation / cost-accounting methodology and containing all of the line items and relevant associated costs. (Note: we have indicated on page 2 of this document that bitstream access, under the outgoing regulatory framework, is subject to cost-orientation in application of Article 16.3 of Directive 98/10/EC).

Migration to bitstream access and from bitstream access to LLU/SA etc.

The ERG consultation document contains a useful reference to SLAs and migration rules being candidates for a coordinated approach. Tiscali welcomes this very much, and wishes to add the following remarks and suggestions.

Given that many OLOs/ISPs, including Tiscali, currently have the overwhelming majority of their customer base activated on wholesale/resale style (or unregulated Option 3) contracts, and given that bitstream access remains non-existent in certain Member States, or was only recently introduced, or only recently became available on acceptable terms, there is a major issue surrounding migration of customer bases from these legacy offerings to genuine bitstream access (Options 1,2,3). Such migration warrants specific regulatory attention, in particular because it is a direct consequence of historic non- or mis-application or enforcement of clearly established regulations at the European level.

Therefore, Tiscali insists on the introduction of a coordinated and regulated migration system. A reference offer for migration is likely to be the only way of achieving an effective and  non-discriminatory “migration system” from wholesale/resale style offerings to bitstream access options that genuinely meet the needs of OLOs/ISPs such as Tiscali. In the absence of migration being the subject of a reference offer, there will either not be any migration system at all (as is the case in the overwhelming majority of Member States today 
) or migrations would be the subject of tedious individual negotiations, which the SMP operator could unnecessarily prolong, and which could have a discriminatory outcome between various market participants. Migration should encompass at least customer migrations from retail xDSL (incumbent provided), wholesale/resale xDSL (incumbent + OLO/ISP provided), and low bandwidth leased lines to all relevant forms of bitstream access. Furthermore, migrations between all bitstream access options should be possible, and in the interests of promoting infrastructure competition, migrations to LLU/SA should also be the subject of regulatory attention.

Participation in economies of scale
The ERG consultation document usefully points out that “With bitstream access, new entrants participate in the economies of scale (e.g. they use the DSLAM installed by the incumbent) thus levelling off the economies of scale of the incumbent.”

This is certainly correct (incumbents enjoy, thanks to their purchasing power and the volumes concerned, prices per DSLAM port which are at least 3 times lower than those of new entrants). It is also an area which merits further consideration from a policy and regulatory perspective. 

As we have highlighted above in the context of our discussion of the bitstream access options and the delineation between bitstream and resale, the incumbents’ own services, and those of their subsidiaries or partners, AND sometimes their wholesale/resale-style offer as well, benefit from the incumbent’s economies of scale on the backhaul and core network segments (ATM and IP layers). The traffic volume concerned is likely to represent a huge proportion of all data and Internet traffic in most EU Member States. The remainder of the data and Internet traffic is divided (but not shared!) among all OLOs/ISPs. 

Under the Option 2 and Option 3 bitstream access arrangements, individual OLOs/ISPs typically purchase ATM or IP backhaul capacity from the incumbent, which is priced on a volume basis, either DSLAM-by-DSLAM, or DSLAM site-by-DSLAM site, or from Parent or Distant ATM switches or IP nodes. Today, and for the foreseeable future, individual OLOs/ISPs will, in the best of circumstances, probably not reach 5% of the volume of that of the incumbent operator combined with its subsidiaries or partners AND its wholesale/resale-style traffic.

This set of circumstances warrants, according to Tiscali, special regulatory attention to the volume pricing structure for ATM and IP backhaul capacity, and in particular to the volume discount that is applicable. If the discount/scale is very steep, it is very difficult to conceive how individual OLOs/ISPs, having 1/20th or less of the volume on the backhaul segment, but are condemned to purchasing it for the foreseeable future, will ever be able to compete with the incumbents in the broadband access market.

Immediate consideration should be given to establishing the real costs of producing backhaul bandwidth, the network elements involved, and the extent of sharing of such network elements between the incumbents’ traffic and the new entrants’ traffic. In addition, Tiscali suggests that NRAs oblige incumbent operators with SMP to make public the full extent of the volume discount structure that is in existence, and the effective internal transfer prices paid for effective volumes of backhaul capacity consumed. This would enable an informed discussion to be initiated about possible policies and measures designed to enable participation in economies of scale.

Extent of difference between network architectures in different countries

The ERG consultation document repeatedly emphasises that network architectures differ across countries, and that national circumstances may lead to the need for different bitstream products. 

Tiscali does not dispute that there are objective differences between the incumbent operators’ network infrastructures within the EU, but would wish to caution for an over-statement of the technical differences, which could, in itself, prevent harmonisation where harmonisation is in fact possible. 

After all, similar copper loops are being upgraded, DSLAMs are purchased from a limited number of suppliers, DSLAMs operate according to common standards, backhaul from the DSLAMs to a higher level in the network occurs in a couple of ways (ATM protocol to Parent ATM switch, cascading DSLAMs with SDH/IP to core IP node) and these two ways often exist in parallel, core ATM and IP networks tend to operate according to common standards, and the same is (or should be) true for MPLS core networks.

According to Tiscali, differences between EU Member States are rather more attributable to different (in fact quite recent) developments of the broadband access market, and deliberate choices of incumbent operators in terms of the number of points of access they are willing to offer to OLOs/ISPs. As discussed above, we consider it very important in this context that NRAs impose the use standardised technical interfaces, and the publication, on a forward-looking basis, of the available technical interfaces and related network architecture.

Q3.  In which fields and by which means would you like regulators to take a harmonized approach? 

Referring to the answers to Questions 1 and 2, Tiscali considers the following areas to be particularly suitable and appropriate for a common regulatory approach:

· Cost-orientation: Common policy to apply the principle of cost-orientation to all forms of bitstream access, in accordance with the legal requirement 
 contained in Article 16.3 of the ONP Voice Telephony Directive.

· Reference offer: NRAs exercising their powers proactively, in accordance with Article 16.4 of the ONP Voice Telephony Directive, in particular to require the publication of a reference offer for bitstream access, and NRAs having the power to modify such reference offer.

· More than 1 bitstream offer/modality: Recognition, as is done in the ERG consultation document, that one single bitstream access offer (e.g. Option 3) is not sufficient to meet market demands.

·  Migration: Common policy, referring to powers derived from Article 16.4 of the ONP Voice Telephony Directive, to impose cost-oriented and effective migration options from various legacy services/xDSL modalities to genuine bitstream access, between bitstream access Options 1,2,3, and also to LLU/SA.

· Technical interfaces and network architecture: Common approach to enhancing certainty for OLOs/ISPs, by requiring operators with SMP to use standardised interfaces and to publish, on a forward-looking basis, technical interfaces and network architecture, and any planned changes thereto.

· Points of access and modalities of access: Confirmation by the ERG, and implementation by all NRAs, of the principle that beneficiaries of bitstream access define the points of access they require, and that access at such points reflects the inherently meshed architecture of the incumbent operators’ ATM/IP networks, and hence that no undue restrictions are imposed in terms of geographical reach from particular points of access. Inclusion of the points of single transit interconnection for voice telephony among the sites where bitstream access can be obtained.

· Price squeeze by non-regulated offers: Common commitment by all NRAs to closely monitor any offers that would fall outside the scope of bitstream access (and, under the new framework, wholesale broadband access) to ensure that these do not entail a margin squeeze or other form of squeeze in relation to the genuine bitstream access offers.

Q4.  Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access? 

Please refer to ECTA’s contribution to this ERG consultation on bitstream access, and to Tiscali’s contribution to the ERG call for input on regulatory remedies. Tiscali has participated in the preparation of ECTA’s response.

Q5.  Are there any other aspects / further comments concerning bitstream access that you would like to raise? 

Please refer to Tiscali’s previous contribution to the ERG (Call for input on regulatory remedies) which was dedicated entirely to Market 12 “Wholesale Broadband Access”, and which contains numerous indications of the regulatory regime Tiscali considers to be appropriate for bitstream access / wholesale broadband access today and going forward.

Once again, we would like to emphasise that under the outgoing regulatory framework, bitstream access is, by virtue of Article 16.3 of the ONP Voice Telephony Directive (98/10/EC), already subject to the principle of cost-orientation.

Therefore, whilst we very much welcome the ERG’s contribution to building consensus on the notion, definition, and delineation of bitstream access, we would urge the ERG to go further, and be more forthcoming, by also including a legal analysis of the obligations that apply to bitstream access under the outgoing regulatory framework, and by specifying that such obligations can only be withdrawn or amended after the full market analysis exercise has been conducted in accordance with the new regulatory framework. 

Based upon our experience with bitstream access, and other wholesale/resale products until now, and having suffered from the widespread margin squeezing that occurs, and has been found to exist also by the European Commission and by NRAs, we are and remain unequivocally of the opinion that the imposition of strict cost-orientation, supported by verifiable cost-accounting information, is the only way forward to achieve an equitable development of the broadband access market in the interests of all end-users. 

Brussels – Cagliari, 31 August 2003

* * * * * * *

Should you require clarification of any points contained in this contribution, please contact:

Tiscali S.p.A.

Innocenzo M. Genna, General Counsel

Viale Trento 39, I-09123 Cagliari, Italia

igenna@tiscali.com
Tel: 0039 070 4601216

Fax: 0039 070 4609216

�   Tiscali’s contribution to the ERG’s recent call for input on regulatory remedies was dedicated entirely to Market 12 “Wholesale Broadband Access”. Tiscali’s contribution to the ERG’s public consultation on the 2003 Work Programme was dedicated entirely to bitstream access. We invite the ERG to consider our response to this consultation on bitstream access in conjunction with our previous submissions.


�  Tiscali is most unlikely to select a single Distant ATM switch to access the incumbents’ networks, but rather to select a medium number of points of access initially (e.g. 5-15 in the smaller Member States, 30-75 in the larger Member States) and then gradually increase the capillarity of the interconnections in accordance with the development of the customer base. Smaller ISPs or niche players could make do with just one, or a handful, of points of access in the longer run, depending on their business model.





�   Access at single transit points is very important for Tiscali, because, like other OLOs, we have built-out our network to many such points, in our case in order to support narrowband dial-up Internet service provision. Building out to separate points of connection to benefit from bitstream access would impose a large financial burden, whilst the incumbent operators easily have the ability, based on existing transmission infrastructure, to prolong the access to ATM switches to other locations on their core network.





�   We would just like to point out that the statement on page 5 of the consultation document, that “the product the incumbent sells to the new entrant is technically the same, which the incumbent sells to his own customers” might not necessarily be true. Presumably, incumbent operators could create products for resale by third parties, which differ from the products they sell directly to end-users.


�  In the absence of a migration system, OLOs/ISPs are condemned to keep a considerable proportion of their customer base in offerings other than genuine bitstream access, simply because those offerings existed long before bitstream access was introduced or in a form of bitstream access which is inadequate but which happened to be the first (or only) to become available.


�   NRAs in France, Ireland and The Netherlands have officially stated that cost-orientation is applicable as a result of Article 16.3 of the ONP Voice Telephony Directive. Belgium and Denmark have legal texts specifying cost-orientation for bitstream access, but without explicitly referring to Article 16.3 of the directive.
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