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Bitstream Access

ERG Consultation Document, July 14th 2003

Telecom Italia thanks the European Regulatory Group and the European Commission for the opportunity to participate to the consultation set forth in relation to the ERG Consultation Document on bitstream access.

We would like to point out some preliminary remarks on the issues raised by the Consultation document and then provide the answers to the proposed five questions.

I. Preliminary remarks
The regulatory approach advocated by the ERG consultation document reiterates that the main objective of regulation is to foster competition. To achieve this objective the Framework directive provides that NRAs have to encourage efficient investments in infrastructure and promote innovation.

Consistently the Recommendation on Relevant Markets, recalling the importance to achieve a wide broadband deployment across Europe, as provided by the eEurope action Plan, underlines that: “Competing network infrastructures are essential for achieving sustainable competition in networks and services in the long term”. This objective has been recently restated by the Commission underlining that the legal predictability and regulatory flexibility necessary for continuative investment in the sector will complement the eEurope objective of achieving competitive local access for internet services over broadband networks.

Taking into account another important objective, as indicated by art. 8 of the Framework Directive, lett. A), regulation should ensure maximum benefits to users in terms of choice, price and quality. 

According to the above framework, it should be stressed the necessity of alternative innovative infrastructures: a multiple platform environment - that will encourage the offer of innovative services and foster efficient solutions on competing networks to the benefit of costumers - can be really implemented only through alternative innovative infrastructures.

As far as the aforementioned objectives are concerned the Recommendation on relevant markets (p. 3) states that, if stating mandatory access, NRAs should not remove incentives for new infrastructure investments ensuring that users enjoy choice and competition during the transition to a fully competitive market for these access facilities.

The statement provided in the second page of the consultation document on the concern for the “first mover advantage” by the incumbent operator seems inconsistent with the recital n. 15 of the Recommendation on relevant markets which provides that: “The decision to identify a market as justifying possible ex ante regulation should also depend on an assessment of the sufficiency of competition law in reducing or removing such barriers or in restoring effective competition. Furthermore, new and emerging markets, in which market power may be found to exist because of “first-mover” advantages, should not in principle be subject to ex-ante regulation”.

In the U.S. a forward looking regulatory policy for investments in alternative infrastructures has been pursued in the last years by the FCC in order to set a “National broadband regulatory framework” that would stimulate the deployment of network infrastructures.

For this purpose, according to a vision that is consistent with the EU regulatory framework and its objectives, the FCC policy on this matter has been based on the two following principles:

1. the narrowband voice rules should not be applied to broadband data; 

2. without adequate incentives, private enterprise will not assume risks related to heavy deployment of those alternative infrastructures aimed to allow the “migration” from narrowband to broadband infrastructures.

Following these principles, the U.S. Regulator does not mandate bitstream access and has recently freed incumbent LECs from providing line sharing on an unbundled basis. 

According to the vision on the necessity of altering the regulatory landscape from narrowband to broadband and in order to remove disincentives for incumbent LECs to deploy next generation networks, the FCC has also recently withdrawn unbundling requirements on all newly deployed fiber to the home.

Coming back to Europe, the EU regulatory model is a flexible tool that allows Regulator to intervene in order to correct a possible market failure assessed through a market analysis based on competition law principles. If necessary, proportionate remedies will be imposed on SMP operators to pursue the objectives of the Framework Directive.

To grant an efficient regulation of markets, the Recommendation on Relevant Markets requires NRAs to justify their regulatory interventions on the basis of the 3 following criteria:

· The presence of high and non transitory entry barriers; 

· The absence of structural factors or market characteristics assuring that the market will tend towards effective competition (within the relevant time horizon) without the need for ex-ante regulatory intervention;

· The insufficiency of competition law by itself (absent ex-ante regulation) in eliminating the concerned market failure (either reducing or removing entry barriers or restoring effective competition).

The Consultation document does not provide any insight on the evaluation of the aforementioned criteria whose analysis is crucial to set the proportionate remedy as provided by recital 20 of the Recommendation on relevant markets which states: “regulatory obligations must be appropriate and be based on the nature of the problem identified, proportionate and justified in the light of the objectives laid down in the Framework Directive, in particular maximizing benefits for users, ensuring no distortions or restriction of competition, encouraging efficient investment in infrastructure and promoting innovation”.

As recently stated by Commissioner Liikanen “the new framework addresses markets, not networks, and it does so in a technologically neutral manner. Therefore it is well suited to attain the longer term aim to go towards more sustainable facilities and achieve a situation with competition between different infrastructures. Competition will occur within and between platforms, and will grow over time as existing networks are upgraded to compete with each other and new networks are built. Thus achieving a prerequisite for widely available broadband”.

Furthermore, the ERG “Bitstream Access” Consultation document in examining the regulatory issues notes that 

“In different countries, the demand of new entrants for a particular bitstream access product (a special handover point”) may […] vary according to the business model chosen as well as over time (depending on the market stage). Also, the offer of different bitstream access products (points of access as well as number of points) depends on the network infrastructure, which may differ across countries”.

In a similar way, a COCOM document
 establishes that 

“NRAs must take account of these varying technical and operational conditions, resulting from different network architectures, as well as the level of competition in the market”. 

Moreover, the Explanatory Memorandum of the directive (p. 25) states that 

“the point in the network at which the wholesale broadband access market will need to be supplied will depend on the market analysis and in particular on the network topology and the state of network competition”. 

From these assumptions, never questioned by the ERG Consultation document, we can draw the following conclusions:

· a document harmonizing the regulatory framework concerning the bitstream access service is problematic since there may be not a “one-size-fits-all” regulatory approach across EU Member States;

· every attempt to introduce appropriate regulatory tools to foster competition in the bitstream access market should be carried out by NRAs at a national level due to the specificities of national conditions;

· an ERG document fixing the footsteps for NRAs’ intervention at national level on bitstream access risks to jeopardize the flexibility called for by the Recommendation on Relevant Markets in order to foster investments in the sector;

· a market analysis is needed before every attempt by NRA to introduce the proportionate regulatory tools. This means that any possible guidelines - both at EU or national level - should be adopted only on the basis of the results of the market analyses, whether they show the existence of a market failure justifying an ex-ante regulatory intervention.

In addition, TI shares the objective of allowing new entrants to differentiate their services from those of the incumbent (as indicated on p. 2 of the Consultation document) as far as it can be pursued through the offers provided by the SMP operator to its downstream arm according with the principle of non-discrimination. This solution is consistent with the application of a retail minus obligation which is the most coherent solution with the objective of avoiding disincentive to invest as outlined below on section II. 

II. Questions for consultation

1. How do you evaluate the options described or which (other) options should be made available/mandated?
a) The EC considers that, at the current time, the only reasonable widespread means to provide broadband Internet access (below 2 Mbit/s symmetric) to final customer is the use of unbundled metallic loops, upgraded for the provision of broadband transmission (xDSL) and related wholesale services as bitstream services. Nonetheless the Commission acknowledge that, in defining the relevant market as wholesale broadband access (rather than simply bitstream access), it is suggesting NRAs to take proper account of alternative broadband access networks capable of providing broadband access to the final customers. These may include CATV, fibre, broadband satellite, WLL, powerline as well as other platforms developed by broadband operators “building up” on LLU services provided by the incumbents.

Consequently, the assessment of market competition in this context should include all wholesale xDSL products provided by the incumbent as well as other broadband access products, such as fiber, satellite systems, WLL, cable systems and xDSL product developed by OLOs/ISPs on LLU access services, and other broadband access technologies (SDH and HDSL/SDSL), since they provide facilities equivalent to bitstream services and thereby represent demand-side substitutes for wholesale ADSL/bitstream services. As a consequence, wholesale bitstream access services – even if, at the national level, are the most widespread mean used by OLOs/ISps to provide broadband Internet access (below 2 Mbit/s symmetric) to final customer - does not represent the only kind of wholesale broadband access services. In addition, if we look at particular geographic markets (defined according to the EC Guidelines), where OLOs have concentrated their investments both in alternative loops and in ULL, the main part of OLOs/ISPs retail broadband access lines are not based on incumbent’s bitstream services.

b) The option described in the Consultation paper are related to a conceptual situation where the operator which have legally implemented the copper wired access network (the incumbent) has decided to offer also retail wideband xDSL/ATM services. In the following point c) we will outline our assessments on those options. In this section we want to underline that there is a more basic and relevant option, which is the possibility for an alternative operator to get unbundled physical access (LLU) and/or “shared access” by the incumbent, and then implement an own local wideband access including services up option 1, and/or 2, and/or 3 and 4. This option is very relevant and should not be forgotten because is the option which allows really alternative wideband local access networks. Unless it is proven that LLU services are constrained and not efficiently provided by the incumbent, this option should be the basic one.

c) The main elements defining the bitstream access provided by the operator which has been granted unbundled access to the local loop are the following:

· high-speed access link to the customer premises (end user part);

· transmission capacity for broadband data in both direction (enabling new entrants to offer their own, value-added services to end users);

·  bitstream access is a wholesale product consisting of the DSL part (access link) and “backhaul” services of the (data) backbone network (ATM, IP backbone);

· therefore other operators have the possibility to differentiate their services by altering (directly or indirectly) technical characteristics and/or the use of their own network..
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Figure 1: Bitstream Access Services

The point in the network at which a “mandatory” wholesale bitstream access service should be supplied – if this obligation results to be “proportionate” to the possible market failure - will depend on an assessment of the market analysis and in particular of the state of network competition (at the different levels of the network topology), of the state of LLU services and on an assessment of the pros/cons in terms of incentives to competition.

Generally speaking, mandating access to a network service can be justified as a mean of increasing competition, that is when the concerned wholesale service is “essential” to provide retail services to the final customer and there is not effective competition in the wholesale market (that includes both the concerned wholesale service and all the possible substitutes using alternative technologies). 

Considering the options showed in figure 1, we underlay that options 3 and 4 bundle xDSL access services and other – already effectively competitive - network services currently provided by many OLOs/ISPs on a commercial basis. So we think that commercial agreements should be applied for these two options. Option 2 put together two different cases:

2a)
parent ATM level/node, and

2b)
distant ATM level/node (that can be seen as the combination of the access service defined by option 2a) and a complementary ATM conveyance service, currently provided both by incumbents and OLOs).

Given that the level of competition decrease from higher (option 4) to lower (option 1) network levels, the conveyance to “distant ATM level/node” is more competitive than the conveyance to “parent ATM level/node”. As a consequence, the regulatory pressure has to be different at these two levels, for instance allowing commercial agreements for “distant ATM level” including more regulated component, that is that at “parent ATM level”. 

Relating option 1, with reference to the network management some technical constrains should be deeply and carefully considered. In many technologies if the incumbent as to provide bitstream access to another operator at DSLAM level, that will imply that DSLAM operational and management duties should be transferred to the alternative operator which has been granted the access to the high-speed data link of the DSLAM. That is equivalent to say that the incumbent should take the risk to invest in the DSLAM while its management (and its use) is “passed to” the alternative operator.

This is also the situation of Telecom Italia’s architecture, wherethe network topology does not allow the interconnection at the DSLAM level since the installed equipments are provided with a single backbone interface (used for the link towards the parent ATM node on the purpose of gathering in the MDF the whole collected connections (of every type and speed) with the maximum of network efficiency). 

The current Italian regulatory framework - mandated offer, at retail-minus prices, of a wholesale service bundling xDSL-Access and backhaul conveyance till the parent ATM level/node (using the definition of Figure 1)
 - is granting the development of both effective competition in the retail market at national level and the right incentives for OLOs to invest in alternative broadband access platform in particular geographic markets (see following box). 

In Italy most alternative operators selling retail broadband access do not sell wholesale broadband access services, but rather self-supply network inputs to their retail business units. Nonetheless, the demand for wholesale services is derived from the demand generated by the retail market. Given this link, when appropriate wholesale information is not available, in order to estimate the wholesale market shares one should look at information on the number of retail broadband subscribers. As result from a market analysis on Italian “Wholesale Broadband access market”, developed by “Analysys Consulting”, an independent consulting society, TI still holds a pre-eminent position in the wholesale broadband access market, with 76% market share; however it should be noted that TI’s market share reduced thorough 2002, declining from 81% at December 2001 to 76% at the end of march 2003. The progressive reduction in incumbent market share is due to the fact that OLOs have had constantly higher growth rates than the TI during the past fifteen months. In particular, LLU connections activated by TI in response of OLOs demand and according to the SLA defined by NRA have been growing at a compounded quarterly rate of 97% from December 2001 to March 2003 (compared to 23% for TI). As a result of higher growth rates, OLOs have increased their share of new broadband connections during the year, from 20% in the first quarter of 2002 to 28% in the first quarter of 2003. It should be noted that OLOs which are deploying proprietary broadband access networks are adopting a gradual coverage expansion strategy. If we limit the analysis of market share in these areas, OLOs market share achieved 39%, and this level will increase in the future.

From this data, it seems to envisage a favorable competitive environment which will enable OLOs to significantly increase their market footprint.

2 What do you think of the regulatory approach advocated in the document? (Please provide the reasons for your answer)

In the ONP framework, the main difference between bitstream access and unbundled (both full and shared) access from a legal point of view is that whereas full unbundled and shared access are both mandated by the Regulation taking into account that they have been evaluated as essential facilities, or facilities not immediately replicable by OLOs, bitstream access has mostly been regulated using the general principles adopted by theEuropean legislation with the following specifications. Under Community law, the legal basis for the provision of bitstream access is the principle of non-discrimination aiming to avoid that the incumbent operator could extend its dominant position to new emerging services in the time period when LLU is not fully operational. The mandatory provision of unbundled access services to the local loop increases the level of competition and technological innovation in the local access network, which in turn stimulates the competitive provision of a full range of telecommunication services from simple voice telephony to broadband services to the customer. Therefore the provision of high-speed bitstream access has to be seen as a temporary remedy which tends to promote competition in broadband services respecting the principle of non-discrimination until fully operational LLU services have been granted by incumbent operators. Accordingly, the provision of high-speed bitstream access services is not mandated, but where an incumbent operator provides bitstream xDSL services to its own clients, then it must also provide such form of access under transparent and non-discriminatory terms or conditions to others. 

Bitstream access is to be regulated as a special access and the incumbent must be required to offer OLOs and ISPs a wholesale ADSL service on a non-discriminatory basis. Wholesale prices have so far been defined taking into account that:

1) on an innovative business, investments’ risks should be properly compensated;

2) propelling new services often implies that prices cannot mechanically meet initial costs; on the contrary, prices should be set according to long term business plans which however have a degree of uncertainty and consequently a degree of risk;

3) cost orientation principles have been used and applied in the ONP framework with regard to traditional services (voice telephony, leased lines) for which:

· a lot of cost data were available;

· demand volumes were substantially stable according to the long history of the services and to the high penetration in the market;

· technologies were well defined and understood in their economic implications (that is why LRIC models could be implemented for voice telephony services!).

The above situation does not apply to new xDSL/ATM services and to other broadband services.

Therefore it has been recognized that the only wholesale pricing criterion aimed to be both respectful of the risks born by the “incumbent” in making new investments and of the “non-discrimination” principle is the “retail minus” criterion.

The cost elements that constitute the minus which must be subtracted to the retail price charged in order to calculate the wholesale price must be both commercial (marketing, advertising, distribution and sales, customer care and billing) and costs for additional network inputs and services (e.g. Web space, email, CPEs).

In this context:

· New entrants can develop their own network solutions both with alternative platforms based on cost oriented LLU services and with alternative platforms based on basic infrastructures different than copper wire such as optical fibre, satellite, WLL, etc. In both cases new entrants could freely choose in which geographical areas provide their own broadband services to the customer;

· Incumbent cannot pre-empt retail market by price squeezing its competitors, because of the obligation to provide them a “retail minus” high-speed bitstream access;

· Incumbent cannot make use of excessive price to final customers because of the competitive pressure of alternative platforms. If the incumbent makes use of excessive prices to the final customers, this increases the competitive space for new entrants that use alternative infrastructures;

· There is no obligation of cost orientation in the provisioning of transmission links between OLO’s and TI’s ATM nodes. The cost orientation obligation could be imposed on incumbent, for the provision of ATM interconnection, only after a market analysis and once verified all the criteria that can justfy the application of a proportionate remedy. 
This approach has developed both broadband retail market and the competition in the wholesale market itself. 

The aim of new regulatory framework is ultimately to achieve a situation where there is full infrastructure competition between a number of different platforms; this in order to promote not only price competition but also services competition and, as a consequence, to maximize benefits for final customer. 

As a matter of fact, the new regulatory framework favours a comprehensive approach as it extends its scope to all electronic communication networks and services, but in the meantime it aims at reducing ex ante obligations in favour of ex post antitrust regulation. 

In particular, the new framework introduces the important principle of proportionality of the obligations to impose on SMP operators: after the market analysis NRA can impose, maintain, modify or remove ex ante obligations in function of the level of competition and the market failures observed. Moreover, ex ante obligation must be justified with respect to the objectives of art.8 framework directive.

Therefore the inclusion of the wholesale broadband access market in the Commission recommendation on relevant product and service markets doesn’t lead automatically to the imposition of the cost orientation obligation on bitstream access service. The Commission has distinguished this market from the market of wholesale unbundled access (including shared access) to metallic loops and sub-loops for the purpose of providing broadband and voice services (market number 11) as each market must be submitted to a specific regulation.

A stricter regulation of the prices of wholesale broadband offerings on the basis of a cost-based approach would have the result of

· Strongly reduce incentives for possible SMP operator to invest in broadband network subject to access regulation

· Strongly constraint marketing strategies, particularly in terms of pricing

· Raise a huge degree of legal/economical battles on the concept of “cost orientation” in an innovative business, with the risk of authoritative “ceilings” or “best practice”

· Distort investment decisions of alternative operators, which would rely on the availability of wholesale inputs nominally priced on a “cost-basis” but most likely priced on the base of authoritative “ceilings”) rather than investing in competing platforms, thereby deterring the development of alternative technologies/networks.

In any case the aforementioned remedy (“cost based approach”) could be implemented only after a market analysis, in compliance with the existing rules.

By allowing alternative operators to acquire higher level facilities at cost-based prices (whatever it means), the Regulator will inevitably discourage facility based competition, even for fully contestable network services. Furthermore, the possibility to differentiate the service offered to the customer, and the value added by the new entrant, decreases from Option 1 to 4 (see figure 1), and also decreases the level of competition in technology and infrastructure.

This will have significant negative consequences:

· Less technological innovation, service differentiation and flexibility for competitors in defining their long term competitive strategies;

· Alternative operators will become more and more dependent from SMP operator for the technology employed, the geographical coverage and the pricing structure, thus reducing consumer choice;

· Less choice among different services and prices for final customer;

Last but not least, the introduction of an obligation to provide cost-based wholesale bitstream access will change the original business condition under which operators have chosen to develop broadband infrastructure, with negative effect to their deployment plan.

3 In which fields and by which means would you like regulators to take a harmonized approach? 

In applying regulation to SMP operators, NRAs must be coordinated through the existing mechanism provided for by the Directive in order to ensure harmonization and consistency between Member States.

Telecom Italia agrees with ERG that bitstream access has been classified in a great variety of ways and thus regulated under different regulatory regimes across Europe.

In order to guarantee a coordinated approach as much as possible NRAs should apply similar remedies in similar situations, an effort should be made to follow the same principles. Regarding price regulation, it is important that a consistent price structure of all regulated access products should be guarantied by the EC.

The provision of wholesale bitstream access services under transparent and non-discriminatory conditions can require setting up a price structure on a retail-minus basis. Under this principle, the access charge of the service should be computed both by deducting from the retail price of the service in question the costs avoided by the incumbent as a result of those activities now being undertaken by another firm and by adding those costs relevant to the wholesale activities (eg. wholesale billing). Such an approach tries to ensure that inefficient competitive entry does not take place. Competitors will, indeed, only enter when they can provide the complementary components or services at a lower cost than the incumbent’s cost. 

In this context, EC should guarantee a consistent price structure defining methodologies and guide lines in order to define which are the complementary network components and activities undertaken by the competitors. 

Specifically, looking at figure 1, the value added by the new entrant declines from Option 1 to 4 so, in a similar way, the number of elements that must be subtracted to the retail price charged by the incumbent increases, and have to be identified in a consistent approach in all member states. 

Moreover, the nature of each element (fixed or variable) and the allocation rules for fixed costs have to be defined. 

Also at theoretical level, there are, in fact, some grey areas that can produce conflicting positions between Regulators and operators and among operators. We would like, here below, to summarize some examples.

The costs related to intangible assets, like marketing, billing and customer relations, are the first cost elements incurred in providing a broadband retail service that need an EU clarification on methodological approach. Marketing and advertising expenditures are often classified as operational expenditures. However, it is reasonable to consider at least part of this type of expenditure, in particular the advertising once, as investment in intangible asset, in particular, brand value. In this case, expenditure should be treated as investment in an asset which is amortized over a period of time. In the case where marketing and brand expenditures have been constant for a number of years, it is likely that the classification of this type of expenditures will not significantly affect the results. However, business which are developing and promoting new product and services, like broadband access services, often have high levels of this type of expenditures which is not representative of the lifetime of the business. In this case, it may be appropriate to consider this type of expenditures as investment in intangible
.

The second element that needs to be clarified in advance is the methodology to define the cost of the network elements that must be subtracted to the retail price charged by the incumbent passing from Option 4 (new entrant bears only commercial costs) to Option 1 (new entrant bears commercial costs and network costs for ATM and IP services). 

In Italy, the recent NRA decision on wholesale broadband access (Delibera 6/03/CIR – March 2003), defines the following cost elements to be subtracted from the retail price:

a. Additional services (value for each service, e.g. Web space, e-mail box, free equipment, etc.);

b. Marketing;

c. Advertising;

d. Distribution;

e. Billing;

f. Insolvency risk;

g. Customer care;

h. Network infrastructures additional with respect to the wholesale ones (including maintenance costs);

i. Margin on the service. 

Additionally, a common approach must be taken also in the evaluation of the cost elements which should be added to as they are sustained in relation to the wholesale offer (plus components). They are: sales costs, billing, insolvency risk, customer care to OLOs.

Moreover, a harmonization of Service Level Agreement and provisioning time should be carried out.

Finally, a common approach should be adopted also for the area of “price squeeze”. In principle, price squeezing could not occur in a retail minus approach, if the “avoided” costs are correctly evaluated and deducted from the price of the retail xDSL/ATM service in order to define the price of the correspondent wholesale service. However the situation occurs where the “incumbent” operator after having offered a retail service (e.g. service AR) and after having correctly offered (in advance) the correspondent wholesale service (AW), decides that it is worthwhile to offer a second (slightly) different retail service, targeted on different customers and consequently priced with a different price (A’R). This situation could be replicated in the following months (new retail services A’’R, A’’’R and so on).

So the problem arising is to check if the new (following) retail services have been priced at such a level which originates a price squeeze situation.

A common approach at European level should be pursued.One example of the “grey” areas which should be better investigated and clarified is that of the minimum rate of return that a new retail price should respect (and guarantee) in front of a given wholesale price.

This requires an estimate of the level of profit that is “reasonable”. Typically, Regulators have set prices in order to allow companies to achieve a specified return on capital (“ROC”). The value of a “reasonable” return on capital used by Regulators is an average of the return on equity and the return on debt required by the market. This is known as the Weighted Average Cost of Capital (“WACC”). In applying a “retail-minus” approach there is no estimate of the value of the capital involved in producing the retail services, so an alternative measure of a “reasonable” rate of return could be the return on turnover (“RoT”), calculated as margin of the services (M= (Revenues – Costs)/Revenues).

A common approach on this and other similar areas (including price squeeze practices by OLOs) is necessary.

Telecom Italia is convinced that the most efficient model is that of retail minus and of regulation according to the non-discrimination principle. In particular, to this extent, Telecom Italia believes that it would be sufficient to provide for indications on the “minus” ceiling, typically relating to the aforementioned components.
4 Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access?

As explained in the previous paragraph 1, the assessment of market competition in wholesale broadband access should include all wholesale xDSL products provided by the incumbent as well as other broadband access technologies, such as fibre optic, satellite systems, WLL, cable systems and xDSL product developed on LLU access services, and symmetric access technologies (SDH and HDSL/SDSL), since they provide facilities equivalent to bitstream services and thereby represent demand-side substitutes for wholesale ADSL/bitstream services.

Regulation on wholesale broadband access, in this case bitstream access, has to follow the principle of technological neutrality. The consequence is that if broadband access services provided by cable operator are comparable to the broadband access services provided by the incumbent operators, the regulatory environments has to be the same.

Analogue consideration can be developed also for other access network platforms, enclosed therein alternative network infrastructures developed on LLU services provided by the incumbent operator. 

If regulatory environments are not following the principle of technological neutrality, competition among different network platforms of wholesale broadband access services could be slackened. For example, if a customer that has chosen a facility-based operator OP1as access provider for voice services cannot choose for broadband access services a provider other  than OP1 ,  this would reduce the variety of choice for final customer in the market (and would not stimulate alternative operators to develop more attractive broadband access services). As a matter of fact this is the (abnormal) situation which the regulatory framework has set up in Italy for voice telephony; for this reason these kinds of asymmetries are to be avoided.
5 Are there any other aspects / further comments concerning bitstream access that you would like to raise?

As already highlighted, bitstreaming should be regulated with a retail-minus approach in order to avoid a cost-based twin regulation on bitstreaming and wholesale unbundled access services (LLU).

Moreover, every bitstreaming obligation should be transitory, as it aims at promoting competition in the retail broadband market and thus it should remain until LLU services have been granted by the incumbent operator in a large part of the country or until an effective competition arises in this market, thanks to the development of alternative platforms based on unbundled local loop, satellite, WLL, fiber, cable, powerline, ecc.. In addition, NRAs should carefully assess possible geographic markets smaller than the whole national territory - where competition is more developed than the national average – that may require either lighter interventions or the anticipated withdrawal of existing ex-ante regulation (as regards to the Italian case see the answer to the first question on pages 7 and 8).

The transitional nature of any access obligation is considered also by the Commission, that affirms in the Explanatory memorandum of the recommendation on the relevant markets: “When there is effective competition the new framework requires ex-ante regulatory obligations to be lifted…Investment in new and competing infrastructure will bring forward the day when such transitional access obligations can be relaxed”.

The persistence of bitstreaming obligation with retail-minus regulation would led to a market distortion in presence of a fully competitive retail broadband market., Incumbent’s competitors on the retail market could, taking advantage of the retail-minus regulation, easily pre-empt the market by reducing the price of retail broadband services under their (present) costs and incumbent’s price.

This policy would led automatically to a market pressure on the incumbent for a reduction of the retail offer and, consequently, to a NRA request to the incumbent for a reduction of the wholesale offer, according to the retail-minus approach. Competitors would then reach again an economic balance (prices above costs) and increase their market share, while incumbent would reduce  (or even cut off) its margin and would reduce its market share.

Such vicious circle could repeat again until the incumbent cannot anymore replicate the retail offer without setting its prices under costs.

On the basis og the above considerations it is evident that such a market should leave space only to:

· an ex ante cost-based regulation on the LLU service, as the only bottleneck service;

· an ex post regulation on other services, in order to avoid market failures. 
III. Conclusions

· As repeatedly specified in the ERG Consultation document, the starting points – with regard to the bitstream access regulatory framework – across EU member states are definitely different. For this reason a document harmonizing the regulatory framework concerning the bitstream access service could be problematic since there may be not a “one-size-fits-all” regulatory approach across EU Member States.

· In virtue of these different starting points and in compliance with the EU regulatory framework, each remedy applied to relevant markets could be implemented only after a market analysis.
· The new regulatory Framework allows the application of ex ante remedies according to an evaluation of a market failure situation assessed consistently with the principles of competition law. 

· In general terms, where no ex ante obligation is likely to reduce social costs or promote competition, NRAs should “exempt” SMP operators from ex ante obligations: obligations should only be imposed if they maximize economic benefits in terms of choice, price and quality for end users, or minimise social cost (efficient obligations). This must happen through proportionate remedies.

· The analysis of retail markets must be relevant for the decision whether to impose, maintain or withdraw remedies at wholesale level. Only according to the outcome of the market analysis, NRAs should start to assess which obligations are appropriate and proportionate. Two milestones are needed in carrying out market analysis: 

· they must be up to date;

· they must be forward-looking.

· The principle of materiality is an overarching principle that Telecom Italia believes is important for best-practice regulation. Materiality dictates that regulatory intervention is best confined to those circumstances where the distortions that would be addressed by regulation are sufficiently large and where the benefits of intervention exceed the costs by a sufficient margin that the Regulator can be confident that regulation would result in net economic benefits. Such a materiality test reflects the inevitable uncertainty surrounding the negative effects of any regulation (it is hard to predict how regulation will distort competition or affect investment incentives), a belief that markets are normally the best mechanism to achieve desirable outcomes, and that the full costs associated with any regulatory intervention itself are usually not captured in any efficiency analysis.

· Another overarching principle that Telecom Italia believes is important for best-practice regulation is to grant consistency between regulation at different layers of production. Where effective regulation is applied at the wholesale level (for example, fixed network origination and termination and LLU), intrusive regulation at the retail level (for example, price regulation) will typically be redundant and harmful. However, this consideration is not only limited to interaction between retail and wholesale regulation, but is also relevant to interaction between wholesale services. In doing so, NRAs will have to take into consideration whether competition law remedies may suffice to solve the problem in the market before sector-specific remedies can be imposed.

· NRAs will have to assess the market failure that the obligation intends to address and to provide the reasoning to explain why existing obligations (retail/wholesale) are not appropriate to solve the problem or would do so at a greater overall economic cost.
· As already highlighted, bitstreaming should be regulated with a retail-minus approach in order to avoid a cost-based twin regulation on bitstreaming and wholesale unbundled access services.

· Moreover, the bitstreaming obligation should be transitory, as it aims at promoting competition in the retail broadband market and thus it should remain until LLU services have been granted by the incumbent operator in a large part of the country or until an effective competition arises in this market, thanks to the development of alternative platforms based on optical fiber, satellite, WLL, powerline or by means of LLU services. 
· The emergence of effective competition in the wholesale broadband market - thanks to incumbents wholesale services such as ULL and shared access and OLOs’ and CATV operators’ investments in alternative local loops – need to be assessed at the proper geographical level. Effectively competitive geographic markets (e.g. the main district areas) have to be deregulated in advance, also to provide the correct market signals to competitors and investors.
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� Conveyance from the parent to distant ATM level/node, where requested, is offered in a contestable market by a variety of operators.


� This was considered in retail by the UK Competition Commission in its inquiry into competition in the banking sector, The supply of banking services by clearing banks to small and medium-size enterprises, Competition Commission inquiry March 2002.
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